m- 
uge 
the 
‘ite 
(N. 

by 
eir 








sarily. 


THE ALBANY 


LAW JOURNAL. 129 





———— 





THE ALBANY LAW JOURNAL 


A Monthly Record of the Law and the Lawyers 


Published by THE ALBANY LAW JOURNAL COMPANY, Albany. 
N.Y. Chas. J. Haiies, Pres. and Secy. 





Contributions, items of news about courts, judges and law- 
yers’ queries or comments, criticisms on various law ques- 
sions, addresses on legal topics, or discussions on questions of 
timely interest, are solicited from members of the bur and 
those interested in legal proceedings. 





Ali communicutions intended for the Editur should be ad- 
dressed simply to the Editur of the ALBANY LAW JOURNAL. 


| all letters relating to advertisements, subscriptions or other 
' pusiness matters should be addressed to THE ALBANY LAW 


JOURNAL COMPANY. 





Subscription price, Three Dollars per annum. in advance 


' Single number. Twenty-five Cents. 





ALBANY, N. Y., May, 1908 








Current Topics. 


Our esteemed contemporary, the New York 
os Times,” the of 
murderer Chester F. Gillette the text for a 
timely reference to the ordeal which the Goy- 
ernor of New York is subjected to in many 


mnakes recent execution 


similar eases, and it would seem, unneces- 


The * Times” points cut that 


“there is rarely a condemned murderer so lacking 
in the sympathy of relatives and friends, or emo- 
tional strangers, that an appeal in his behalf is not 
The fact 
sentence to death generally arouses to action the 


made for executive clemency. mere of a 


folks who oppose capital punishment. Many mur- 
derers have mothers and sisters eager to make highly 
emotional appeals for them. 

| “The Governor of this State must personally sub- 
‘mit to the test the 


such persons subject him. 


of character, moral strain, to 
In the of 


Chester Gillette there was not a shred of moral or 


whieh case 
legal doubt of guilt after the slow processes of the 
courts had been applied. Yet a strong pressure was 
brought upon Mr. Hughes to commute the sentence, 
in defiance of the law of the State whieh demands 
capital punishment for murder in the first degree. 
Here of planned, cold- 
blooded murder, a crafty coward’s way of ridding 
himself of a burden. 


Was a case deliberately 
Apart from the family appeals, 
natural enough, and not to be condemned, some sort 
of sentiment in favor of Gillette, of a mawkish, un- 
Teasoning character, secured expression in the news- 
The lamentable fact is plain, too, that if 
the Governor had disregarded his duty and cummuted 
the sentence he would have been sure of some praise 


papers, 


and little, if any, immediate blame. 














* To submit patiently to such an ordeal requires a 
high order of moral courage. No large measure of 
renown is likely to ensue. It is merely a part of the 
day’s work. A comparatimely few thinking persons 
yesterday read the Governor’s decision in the Gillette 
matter with some appreciation of the strain to which 
he had been subject and fresh admiration of his 
wisdom and integrity. 

“It would be better if New York State could have 
a regularly constituted Board of Pardons, like New 
Jersey and Pennsylvania, for a division of responsi- 
bility in such cases is desirable. Nowadays the Gov- 
ernor has a harder duty to perform in a capital case 
than any other officer, including the prosecutor and 
the trial judge, who know that their work will event- 
ually be passed upon by higher authorities. The 
right of appeal is not to be questioned, but it seems 
unfair to constitute one man a court of last resort 
when a human life is at stake.” 


This view is in entire accordance with that 
frequently expressed by the Albany Law 
Journal. It is to be hoped that the State au- 
thorities will give serious consideration to 
the matter before long, and that something 
definite may result looking to the creation of 
a State Board of Pardons. 


In State of Georgia v. Tennessee Copper 


| Company, 27 Supreme Court Reporter, 618, 


206 U.S. 230, 51 L. Ed. 1038, the United 
States Supreme Court lays down the propo- 
sition that a foreign corporation will be en- 
joined at the suit of the “State of Georgia 
from so discharging sulphurous fumes from 
it. works in Tennessee as to pollute the air 
over large tracts of territory in Georgia, and 
to cause and threaten wholesale damage to 
forests and vegetable life therein, if not to 


health, When the States by their union 
made the foreible abatement of outside 


nuisances impossible to each, they did not 
thereby agree to submit to whatever might be 
done. They did not renounce the possibility 
of making reasonable demands on the ground 
of their still remaining quasi sovereign inter- 
ests, and the alternative to foree is a suit in 
the United States Supreme Court. 


The right of an employer to enjoin pick- 
eting by strikers is upheld by the Special 
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Term of the Supreme Court of New York im 
New York Central Iron Works Company v. 
Brennan, 105 N. Y. Supp. 869. In this 
case, it appeared that the strikers had pickets 
on the employer’s premises, and as the em- 
ployes who had taken the place of the striker- 
who were on picket duty were going to and 
from their work the pickets would eal] therm 
* seabs,” reproach them for working for th 
employer, thus depriving the pickets of their 
bread, and threaten them with death,if the 
entered the premises. 


The right of publishers of uneopyrightcd 
books to restrain unfair competition receive: 
the attention of the New York Suprene 
Court, in E. P. Dutton & Co, v. Cupples, 19- 
New York Supplement, 309. | Plaintiff had 
conceived the idea of getting out a set ot! 
Christmas books consisting of well-known 
hymns and poems, printed in illuminated 
type, and illustrated with copies of old ue 
terpieces, and in some mstances by picture - 
made by artists employed by them, Por 
tions of the work were in colors, and the vol- 
umes were bound in highty decorated covers 
The subject-matter was old and, of course, 


subject to copyright. Defendants, by son 


photographie process, made cheap copies of 
plaintiffs books, and put them on the mar- 
ket. 


junction, saying: 


The court granted a preliminary in 
“ Upon the general right 
of plaintiff to protective relief, we cannot s e 
any reason why the same rule should not be 
applied to a book that has been applied to a 
game or to cigars or to anything else which is 
distinguished by a label or by the distinctive 
ferm or style of the package.” 


one sear 
According to Waite v. Press Publishing 
Association, 155 Federal Reporter, 58, the 
scheme in a guessing contest as to the num- 
ber of votes to be cast at a presidential elec- 
tion involves such an element of chance as 
to be properly classed as a lottery. The Cir- 
enit Court of Appeals says that in so great a 
vote the necessary margin of chance would be 





so large that no element of skill or experi. 
ence could operate to affect the result. While 
one skilled in national polities and conversayy 
with existing conditions might make a close 
estimate than one wholly ignorant, vet, ai) 
ull, the suecessful persons in such a con 
would be but makers of lucky guesses | 
which skill and judgment could play no « 
fcetive part. 





203 
Claims for Pecuniary Damages. 


In view of the fact that for more than half a cep. 
tury practically all the foreign complications of the 
Spanish-American Republics had grown out of diplo- 
matic interventions upon the part of European States 
for the purpose of collecting debts due or alleged to 
be due their subjects, it is mot unnatural that this 
question should have been considered by those re 
publics among the important topics for discussion 
at an international To their minds a 
would be a 
very important factor in enabling them to develop 
their resources and political institutions. To the 
United States the interest in this question was not 


conference. 


satisfactory solution to this question 


wholly unselfish, as a satisfactory solution would re. 
lieve materially the strain upon the Monroe Doe. 
trine caused by the intervention of European gover 
mental debt-collecting agencies, 

‘though the Spanish-American Republies succeeded 
in convineing themselves that an alien who invests 
his money in a country should submit to the deci- 
sions of the regularly constituted judicial tribunals 
of that country, they had not succeeded in con- 
vincing European States that an exception to this 
rule should not be made in the case of the Spanish- 
American practice, the European 
States have proceeded upon the principle that they 
should place their diplomatie machinery, and, if 
necessary, their navies, at the disposal of such of 
their subjects as had been unsuccessful in collecting 
their claims through the Spanish-American courts. 
It mattered not with what earnestness or logic the 
representatives of Spanish-American 


Republics. In 


Republies in 
sisted that a person who invested his money in 4 
country was presumed to know and had an oppor: 
tunity to know the character of its judicial trib 
nals, and that if these were such as to render it pre- 
carious for him to invest it in said country, because 
of the uncertainty as to the integrity of its judiciary 
and its determination to respect his property rights, 
he had ample recourse by simply refraining from it- 
vesting in such country; that if he did invest his 
money he invested it upon terms which took into 
consideration the stability or lack of stability of the 
country, and the character of its judiciary, and dis 
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counted in advance the likelihood of loss by exacting 
a higher rate of interest, or, if purchasing property, 
paying a lower price for it; that if in this process 
of discounting the future he misjudged, he simply 
made an unwise speculation, and should, like all 
speculators, take the consequences of it, instead of 
expecting his government to protect him against the 
legitimate consequences of his own lack of judgment. 

But no matter thoroughly they convinced 
themselves that their national courts offered a suffi- 
cient guarantee that the property rights of aliens: 
would be protected, so long as the European States 
were not also convinced of the sufficiency of this 
guarantee, it was necessary that a more satisfactory 
one be offered, else said states would persist in their 
practice of resorting to diplomacy ‘and navies as a 
correction of that the Spanish-American 
courts, by reason of their nationality, were insuffi- 
cient. 


how 


wherein 


It was therefore necessary to the peace of the 
Spanish-American States that some guarantee be 
jound which would be more mutually satisfactory. 
whose operation would cause less friction, In quest 
of such a guarantee, it occurred to the representa 
tives of those states in the second Pan-American con 
ference that an International Court of Equity offered 
the proper solution of the difficulty. [t seemed clear 
to them that the arguments urged by 
against the decisions of State courts, based 
upon the ground that in cases between their fellow 
citizens and aliens, the prejudices of the judges are 
so strong as to render a fair decision extremely un- 


Europeans 
their 


likely, would not hold as against the International 
Court, since its judges would not be deciding between 
aliens and fellow-citizens. They, of course, had no 
positive assurance that the decisions of this court 
would prove satisfactory to European States, or be 
considered by them a suitable substitute for the sys- 
tem based upon force, but the experiment seemed 
fairly promising, at any rate so much so as to war- 
rant trying it. 

As means for realizing the hope of exemption from 
the threat of attacks by European States for the 
purpose of collecting pecuniary claims—threats 
which in the past had interfered with their material 
progress and the stability of their political institu- 
tions—by establishing a court which would com- 
mand the confidence of European States, the states 
represented in the conference considered three pro- 
jects. The most elaborate of these was by Mr. Ar- 


tiago, In introducing it he said: “The claim for 


damages of citizens or corporations of a country 
against the government of another are the frequent 
cause of friction between friendly nations and many 


times cause amazing diplomatic correspondence. 

To avoid, as far as possible, those causes of 
friction and disagreement, is equivalent, in my opin- 
ion, to work in the most practical and effective man- 


ner for the maintenance of peace and friendly rela- 





tions of the 
reads: 

“The President of the Republic, ete., ete., ete. 

“ The President of the United States, etc., ete., ete. 

“ Wishing to favor a friendly settlement of inter- 
national conflicts and being satisfied that the institu- 
tion of a *Court of will 


American Republics.” His project 


Claims’ attain such re- 
sults: 

“ Have decided to hold a convention for that pur- 
pose and have appointed their plenipotentiaries, to 
wit: 

ot oe ee es 

“Who, after presenting their respective plenary 
powers to one another and having found that the 
same are proper and in due form, have agreed to the 
following provisions: 

“Art 1. In order to facilitate the adjustment of 
differences which the respective governments may 
have been unable to settle diplomatically, the high 
contracting parties bind themselves to refer to a tri- 


ete., etc., etc. 


bunal of claims all questions pending, or which may 
arise in the future, between the governments of one 
of them and tne citizens of the other, whether indi- 
vidual or provided that the 
claimants in those cases have not been in the service 


persons corporations, 
of the enemies of the government against which the 
claim is presented or have wilfully assisted them. 
“Art. 2. The reference of a case to the tribunal 
provided for in the preceding article shall be obliga- 
tory and it shall take place immediately upon appli- 
cation by either of the parties interested therein. 
“No shall nevertheless, to 
resort to the jurisdiction of this tribunal if he has 
not previously exhausted all legal means before the 
courts of the country, against the government against 
which the claim is made, should the nature of the 
claim permit it to be adjusted by the said courts. 
“The tribunal of claims herein established shall be 
yoverned, unless provided otherwise, by the treaty, 


claimant be allowed, 


by the rules to be given elsewhere in this convention. 

“Art. 3. Four months after the exchange of the 
ratifieations of the present treaty, each one of the 
high contracting parties shall appoint three jurists, 
of recognized authority in matters of international 
law. and of high respectability, to serve as members 
of the tribunal. The names of these jurists shall be 
sent to the Bureau of American Republics, where 
they shall be properly recorded, and published in its 
monthly bulletin. 

“Any change which may happen to be made in 
this list, through death, resignation or disability of 
any of the appointed members of the tribunal, shall 
be communicated in the same way to the Bureau of 
American Republics, and similarly acted upon by it. 

“The fact that a member of this tribunal has ‘re- 
ceived his appointment from one government shall 
not disqualify him from receiving an identical ap- 
pointment from any of the other governments, or 
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from more than one, and of acting as such in the 


same capacity, 

“The term of service of the members of the tri- 
bunal shall be two years; but the appointment may 
be indefinitely renewed. The renewal shall be made 
and recorded in exactly the same way as the original 
appointment. 

“ Art. 4. When, in pursuance of the provisions of 
articles 1 and 2 of the present convention, the oppor 
tunity presents itself to call the tribunal into actua) 
existence, for the purpose of adjusting some case or 
difference, the tribunal shall be constituted as_fol- 
lows: 

“Each one of the interested parties in the ease 
that is about to be resolved shall elect one of the 
jurists comprised in the list to be kept in the Bu- 
reau of American Republics, and of common accord 
they. shall designate at the same time an umpire, se 
lecting from the persons on the same list. The 
members of the court so formed must not be citizens 
of the countries interested in the controversy. 

“Tf the two judges cannot agree on the election 
of umpire, the latter shall be appointed by one of 
the powers signatory of the present convention that 
has no interest in the case, who must be designated 
with priority by the contending parties. If these 
parties do not come to an agreement as to the desig- 
nation, the umpire shall be appointed by lot. 

“The umpire must be, besides, of a different na- 
tionality than that of the justices. 

“The justices, as well as the umpire, shall be sub- 
ject to challenge, at the will of the contending par 
ties, if before rendering their decision they have ex- 
pressed an opinion on the matter submitted to them 
for judgment. 

“Art. 5, The contending parties shall have the 
power to submit, by a special agreement to that ef- 
fect, to the decision of only one of the justices named 
in the list on file at the Bureau of American Re- 
publies, any difference between them, provided that 
he is not a citizen of any one of the contending 
countries. 

“Art. 6. The tribunal shall hold sessions in the 
capital of the country against the government of 
which the claim is made, unless at the request of the 
same government some other place may be chosen. 

“Art. 7. As soon as the justices of the tribunal 
are chosen, notice thereof shall be given to the Bu- 
reau of American Republics, the director whereof 
shall then inform the justices, both of their appoint- 
ment and of the place where the tribunal shall set. 

“The contending parties shall be informed by the 
same bureau of the acceptance or declination, by the 
justices, of their appointment. 

“Art. 8. Unless provided otherwise by special 
agreement, both the justices and the umpire shall be 
bound to begin their functions within six months 
subsequent to the date on which the Bureau of Amer- 








ican Republics informed them of their appointment, 

“ Art. 9. During the time of their services outside 
their own countries, the justices shall enjoy all th 
privileges and immunities of foreign envoys. 

~ Art. 10. The tribunal shall take jurisdiction oye 
cases arising between countries, which are not par. 
ties to the present convention, or of which only one 
is a party thereto, if so agreed upon by them, 

“Art. 11. The high contracting parties shall deem 
it to be their duty, in case of any acute conilict be. 
tween other governments, to offer molu proprio their 
good oilices to the latter, and remind them that the 
tribuial is open to them. 

“Art. 12. The governments resorting to the triby. 
nal shall set forth, in precise terms, in a_ protocol 
made and signed for that purpose, the subject-matter 
of the convention, and the extent of the powers of the 
tribunal, The protocol may embrace, also, if so de. 
sired, the designation of the justices chosen, of the 
government upon which the duty to name the um 
pire devolves in the case provided for in Article 4, 
and the time and place where the tribunal shall hold 
its sessions. 

“In signing the protocol the parties thereto shall 
bind themselves to abide in good faith by the award 
of the tribunal, 

“Art. 13. The Bureau of American Republies shall 
act as clerk, or clerk’s office, of the tribunal of 
claims, and shall be the channel through which all the 
communications relating thereto shall be made. — It 
shail be the eustodian of the archives of the tribu. 
nal, and shall keep a certified copy of the protocols 
referred to in Article 12, and of all the decisions 
rendered, either by the tribunal itself, or by some 
other court of special jurisdiction to which the par 
ties may have agreed to resort. 

~ Art. 14. At the first meeting of the tribunal the 
members thereof shall sign, before entering into tie 
ransaction of any business, the following declaration: 
‘We bind ourselves, upon our honor, to impartially 
examine the claims referred to us for adjustment, 
and to decide them, without fear, or favor, accord- 
ing to equity, law and justice.’ 

Art. 15. After the signing of this declaration, 
which shall be entered on the minutes, the tribunal 
shall proceed to organize, the umpire, if there is 
any, being the president. 

“There being no umpire, each one of the justices 
hall preside alternatively over the sessions, 

“Unless provided otherwise by agreement, the tri- 
bunal shall close its work and render its decision 
within six months, and no later, from the date of its 
organization. This time can, however, be extended, 
il the request of the tribunal, by agreement of the 
ontending parties. 

“Art. 16. The contending parties shall have the 


power to entrust their defense to counsel or agents, 
especially appointed by them for that purpose. 











— 


—— 
“Th 
claim | 
bunal, 
the col 
* Art 
format 
public 
spectiy’ 
furnish 
with a 
ments 
“On 
other | 
govern 
ments, 
“On 
docum’ 
ernme} 
argum 
one m 
furnis] 
“Sh 
grant 
purpos 
ag 
the ti 
and d 
should 
“7a 
the ea 
“Al 
shall | 
to it 
dence 
of the 
Ne 
lowed 
ties V 
vious] 
* Al 
into « 
the ag 
theref 
filed, 
to the 
«A 
take, 
deeme 
of the 
"i 


tribuy 








form 
“A 
the t 
dence 
shall 
groun 


se 














nt 


ts 


ie 








THE ALBANY 





LAW JOURNAL. 133 





—_ 








“The language of the country against which the 
claim is presented shall be the language of the tri 
punal, if no stipulation to the contrary is made by 
the contending parties. 

“Art, 
formation imparted by the Bureau of American 


17. Two months after the receipt of the in 
re- 
public as to the acceptance by the justices of their re 
spective places in the tribunal, the country which has 
furnished the claim shall furnish the other countries 
with authentie copies of all the papers and docu 
ments to be filed by it at the tribunal. 

“One month after the receipt of these papers the 
other party to the claim shall furnish the plaintiff 
government with copies of all the papers and docu- 
ments, ete., to be used by it in its defense. 

“One month after the receipt of the papers and 
documents transmitted to it. the complaining gov 
ernment shall provide the defense with copies of the 
arguments and papers filed by it in the ease; and 
one month thereafter the defense shall, in its turn 
furnish the complainant with a copy of its reply. 

“Should rejoinders be allowed, the tribunal shall 
grant such further time as may be necessary for the 
purpose of having them prepared and filed. 

“The tribunal shall also have the power to extend 
the time above fixed for the interchange of papers 
and documents and of the arguments, whenever i! 
should appear that that time was insufficient. 

“The tribunal shall fix the time at the end of which 
the ease may be closed for decision. 

“Art. 18. As soon as the tribunal is 


shall he the duty of the contending parties to submit 


organized it 


to it all the papers, documents. arguments and evi- 
dence which they propose to use, either in support 
of the claim or in opposition to it. 

“No document of papers of any kind shall be al 
lowed to be put on file in the case by one of the par- 
ties without a copy of the same having been pre- 
viously furnished to the other party. 

“Art. 19. The tribunal shall be at liberty to take 
into consideration new evidence submitted to it by 
Tt shall have. 
therefore, the power to permit that evidence to he 


the agents of the respective countries. 


filed, provided that a copy of the same be furnished 
to the other party. 

“Art. 20. The tribunal shall power to 
take, of its own accord, any steps which may be 
deemed by it necessary for the proper investigation 
of the truth. 

“Tf the examination of witnesses is required, the 


have the 


tribunal shall take testimony in the manner and 
form whieh it shall establish. 

“Art. 21. Upon the expiration of the time which 
the tribunal may have allowed for filing the evi- 
dence, the counsel or agents of the contending parties 
shall be given an opportunity to explain verbally the 
grounds upon which each one bases his contention. 
“The tribunal shall have the power to ask them 





such questions, as in its judgment may be conducive 
to throw light on any doubtful point. 

“ Art. 22. The counsel or agents of the contending 
parties shall have the right to raise such objections, 
and make such motions, as may be previously given 
to the other party. Any deeision of the tribunal on 
incidental motions of this kind shall be final, and no 
further discussion of the points thus settled shall be 
permitted. 

“ Art. 23. The tribunal shall have the power, at all 
times, and at whatever stage of the case, to examine 
into the question of its own jurisdiction. If, for in 
stance, it should appear that the claimant has not 
exhausted the judicial proceedings, the tribunal shall 
have the right to reserve its decision, and direct the 
claimant to go and seek justice, if they so wish, be 
fore the proper courts. 

“ Art. 24. No discussion shall be allowed as to the 
rules of procedure which the tribunal may deem fit 
to adopt, and the manner and form of taking the evi- 
dence, or of presenting the arguments. The rules of 
the tribunal shall be obeyed in good faith. 

‘sArt. 25. After having heard the verbal arguments 
made by the parties, the tribunal shall make an order 
‘losing the debate. 

“The deliberations of 


secret. sessions, 


the tribunal shall be in 


“All decisions shall be taken by a majority of 
votes. 
“ Art. 26. The 


decision shall give the grounds 





upon which it is based. It shall be in writing and 
signed by all the members of the tribunal. The dis- 
senting member, if there be any, shall have the right 
to express his opinion, 

“ The decision shall be read at a public meeting of 
the tribunal, in the presence of the counsel or agents 
of the respective parties, or in their absence, if they 
have been properly notified and failed to appear. 

“ Art. 27. The decision of the tribunal, after being 
duly communicated to the contending parties through 
the channel either of the presiding justice of the tri- 
bunal, or of the justice entrusted with this function, . 
shall set at rest the contention forever. It shall be 
executed in good faith, in the time fixed by the tri- 
bunal, or by the protocol, unless something else to the 
contrary has been stipulated by the contending par- 
ties. 

“ Art. 28. If within the period of six months sub- 
sequent to the notification of the decision to the con- 
tending parties some new fact, or documents. is dis- 
covered materially affecting’ the disposal of the case, 
and which was unknown at the time the decision was 
rendered, to the tribunal or to the interested party 
which produced it. said party shall have the right to 
ask for the reopening of the case and the revision of 
the decision. 

“Notice of this application shall previously be 
| given to the other party; and the latter shall have 
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the right to join in the request, if in its opinion it 
is well founded. Should this be the case, revision 
shall be made either by the same justices who ren- 
dered the decision, or by new justices chosen in the 
manner and form provided for by this convention. 

“Art. 29. If no agreement can be reached by the 
contending parties as to the necessity of the revision, 
the party which asks for it shall, within one month 
after the date of the refusal of the other party, give 
notice of its application to the Bureau of American 
Republics, and the bureau shall transmit the appli- 
cation with the documents in support thereof which 
may have been communicated to it, to the justices 
who rendered the decision. The bureau shall also 
give notice of this to the other party. 

“If the justices think that the revision is proper, 
they shall endorse the application by making an 
order to that effect, and shall return the paper to the 
Bureau of American Republies, which shall then give 
the proper information thereof to the interested par- 
ties. 

“Tt shall then be incumbent upon the parties them- 
selves to fix the time when the justices shall meet 
again for the rehearing of the case; but this time the 
date of notification to the parties of the endorsement 
by which the revision was ordered. 

“The rehearing shall take place in the same man- 
ner and form as the original hearing. 

“In the case of death, or disability, of any one of 
the justices, or of the umpire, who decided the case, 





and to whom the application for the rehearing should 
be referred, as provided before, the application shall , 
then be sent, if no agreement is reached by the par- ; 
ties, to a third power designated by the parties. If, 
the said power decides that the rehearing is proper, | 
it shall take place before new justices named by the 
parties. 

“ Art. 30. Each government shall pay its own coun- 
sel or agents, and share equally the expenses of the 
tribunal. 

“Tf the decision be favorable to the claimants, the 
beneficiaries of the award shall contribute to defray 
‘the expenses of the tribunal to the extent which 
shall be fixed by agreement between the parties, and 
which in no case shall exceed a sum equal to five per 
cent. of the amount awarded. 

“Tf the claim be rejected as groundless, the tribu. 
nal shall have the power to condemn the claimant to 
pay damages. 

“ Art. 31. In order that the principles and doc- 
trines of international law, held by the tribunal, be 
duly known, the decisions of the tribunal, as well as 
the brief in each case, shall be published in the 
bulletin of the Bureau of American Republics. 

“ Art. 32. The present convention shall be ratified 
as soon as practicable and the records of said ratifi- 





cations shall be preserved in the Bureau of Ameri- 
can Republics. 


aay 





record or ratification, and a certified copy thereoj 
shall be forwarded to all of the contracting powers, 

* Art. 33. Powers not represented at the Interna 
tional American Conference in the City of Mexico 
shall have the right to join in the present conventioy 
by sending notice to the Bureau of American Repub. 
lies, which shall transmit information of this fact t) 
the other powers. 

“Art. 34. If any of the contracting powers should 
wish to terminate this convention, notice of this jp. 
tention shall have to be given in writing to the By. 
reau of the American Republics, to be communicated 
by it to the other contracting powers; but this con. 
vention shall not cease to be in force and vigor until 
one year from the day of its having been denounced, 
and shall only affect the power who may withdraw.” 

This project was referred to the committee op 
court of equity or claims, as was also the following 
project of the Mexican delegation, which reads: 

“Art. 1. The high contracting parties bind them 
selves to submit to the study and resolution of the 
international courts, to be constituted in accordance 
with the present agreement, the claims preceding pe- 
cuniary losses and damages caused to any State, or 
its citizens. on account of legal actions or omissions 
from another State or any of its citizens, provided 
that such claims cannot be arranged through diplo 
matie channels. This obligation commences from 
the date on which it is demanded by any of the con 
tracting governments. 

“Art. 2. The International Court of Claims shall 
be organized, in each ease, in the following manner: 
Each of the contracting parties shall appoint an ar. 
bitrator, who shall be a jurist of repute, not a native 
of the State naming him, and the two arbitrators 
shall elect a third one, who shall preside over the 
It 
the arbitrators cannot agree as to the appointment 


court, and who shall also be a jurist of repute. 


of a third, they shall appear before the president of 
the Supreme Court of Justice of any of the Ameri: 
can republics, in order that he may designate the 
arbitrator, who must not be a native of any of the 
States interested in the controversy. 

“Tf the presiding judge of the court should not 
make the election within three months after the date 
of the appointment of the two arbitrators, their ap- 
pointment can name new arbitrators in the way 
heretofore established. 

“ Art. 3. Should the States requesting arbitration 
in the form established in the treaty, be more than 
two, each of the contracting parties shall appoint an 
arbitrator, and these shall provide, in the mannet 
prescribed in the foregoing article, to the appointment 
of the presiding judge of the court. The latter 
shall enjoy, in case of a tie, the ranking vote. 

“ Art. 4. In the absence of an express stipulation 
to the contrary, the court shall designate the name, 


“An entry shall be made of the filing of each} place and date of its session, and shall determine and 
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= 
define the procedure to be followed. The State pre- 
senting the claim shall clearly define the nature of 
the matter under litigation; the defendant shall pre 
wnt his defense, and both shall present to the court 
proofs and allegations which they may deem perti 
nent to the matter, within the terms fixed in each 
case by agreement, or, in the absence of such an 
The 
court can ask the plaintiff and the defendant to pro- 


agreement, within those fixed by the court. 


duce documents, require the attendance and exami 
nation of witnesses, or carry on any other proceed- 
ings it may deem necessary to enlighten it at any 
time before issuing the decree. 

“Art. 5. The decree will be announced within the 
three months counting from the date on which the 
case is declared closed; it will state the reasons of 
the decision and will be subscribed by all the mem- 
bers of the court; if it shall be decided by a majority 
of votes, the member or members dissenting may give 
their individual vote, but they shall sign the decree 

* art. &. 
mous vote, it will be final, permitting only the right 


If the decree shall be given by a unani- 


of review by the same court within the two months 
the date of the 
interpretation may give rise to doubts, various in 


counted from decision, in case its 


terpretations or discrepancies, or omitting to decide 
any of the points at issue. 

will decide the 
matter within one month from the date on which the 


“The court hearing both parties, 


proceeding has been resorted. to. 

* Axt. T. 
of the votes, the losing party may appeal to an inter 
of five members, of the 
qualifications expressed in Article 2. of which two 
will be selected by each of the contending States 
The four arbitrators will elect the fifth. who will pre- 
side over them. 


If the decree has been given by a majority 


national court, composed 


If they are unable to agree, they 
will proceed in the manner established in said ar- 
ticle. If the States in the controversy should be 
more than two, each one shall elect. an arbitrator, 
with the qualifications heretofore stated. 

“Art. 8. If the recourse of appeal should not he 
the date of 
the decree, the latter shall be irrevocable. 


resorted to within three months from 

“Art. 9. The International Court of Appeals, tak 
ing into consideration the proofs adduced by each 
of the contending parties before the court of the first 
instance, and the allegations at the appeal, within 
the term fixed by the court for the purpose. shall 
issue its decree, which shall be irrevocable. 

“Art. 10. The International Court of Claims, and 
that of appeals, on its part, may order the payment 
of the expenses of the court by one of the contending 
parties. The contending parties shall pay their own 
expenses. 

“Art. 11. The individual claimants shall not ap- 
pear before the court personally; they will always 
appear through their respective States. 





* Art. 12. The contracting States may submit, by 
mutual agreement, the decision of the questions at 
issue, referred to in Article 1, to a jurisdiction dif- 
ferent from that established in this treaty; but they 
shall bind themselves to appeal to arbitration in or- 
der to decide the differences they may have when 
they have been unable to arrange them amicably, 

“Art. 13. The high contracting parties obligate 
themselves in good faith to comply with the stipula- 
tions of the present agreement; but in the unfortu- 
nate and unlikely case that one of them should fail 
to comply with them, the States may subscribe a col 
lective note of censure, which shall become public ani 
official, provided that it is rendered by at least three 
of the States. 

* Art. 14. The treaty shall be in force during five 
years, to be counted from the date on which the ex- 
change of ratifications, by at least three of the States 
ubscribing it, shall have been made. The exchange 
shall take place in the city of ——--———— as soon as 
possible, 

“Art. 15. The notice of abrogation of this treaty, 
made by any of the States subscribing it, shall take 
effect one vear after the date of the said notice, and 
vill only affect that State. 

“The powers desiring to adhere to this agreement 
may do so at any time, it being sufficient therefor 
{0 announce their decision to those powers who have 
previously accepted it, by giving notice in writing, 
iddressed to the government of the United Mexican 
states, which decision shall be communicated by the 
Mexican government to the other contracting gov 
Ibid... pp. 125-7. 

In introducing this project. Mr. de la Barra ex 
plained: 


ernments.” 


“It refers only to pecuniary interests, 
and the questions arising therefor turn, as a rule, to 
those which can assume a juridic form, This project, 
however, does not prevent the decision of such ques- 
tions being submitted to the courts constituted in 
accordance with the provisions of the general treaty, 
or to special courts of jurisdiction. 
12, 1897, 
Great Britain 
ean delegation 
The delegation 


The treaty of 
the United States and 
for the Mexi- 
in drawing up the enclosed project. 
amended that agreement in some sub- 


January between 


has served as a basis 


stantial points, but followed the easy and expeditious 
manner recommended thereby for the constitution of 
international courts.” 

The other project, which is considerably shorter 
than either of the preceding, is contained in the fol- 
lowing report of the Committee on International 
Courts of Claims: 

The Committee on Interna- 
tional Courts of Claims has the honor of submitting 
to the consideration of the conference the following 
project of treaty, for the solution, by means of arbi- 
tration, of questions which may arise by reason of 


“ Messrs. Delegates: 
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the claims of private parties for pecuniary damages 
and injuries caused by a government. 

“The reasons on which the expediency of the pro 
ject is based are obvious. The difficulties at present 
existing, in the opinion of some of the delegations to 
this conference, for the establishment of a general 
treaty of compulsory arbitration, are not presented 
in the body of this report; the questions mentioned 
in Article first are independent of those political and 
social ones, which excite the passions of the people, or 
are in direct relation with their vital interests. 
Those questions, besides, are generally of a judicial 
character. 

“It is proposed to submit those cases to the tri- 
bunal of The Hague, in accordance with the tenden- 
cies, of which this assembly has given such a unani- 
mous evidence, 

“We believe that if this project, the provisions of 
which we shall amply justify before the conference 
if any of the delegates shouid so desire, is adopted, 
one of the most vexatious and frequent causes of dif- 
ference between friendly nations will have been re- 
moved. 

“ PROJECT OF TREATY. 

“ Art. Ist. The high contracting parties agree to 
submit to arbitration all claims for pecuniary loss 
or damage which may be presented by their respec- 
tive citizens and which, in accordance with interna- 
tional law, can be submitted through diplomatic 
channels, and cannot be adjusted through such 
channels, provided such claims exceed the sum of ten 
thousand dollars gold; and, provided further, that 
such claimants shall not have voluntarily served or 
aided, subsequent to the ratification of this protocol. 
the enemies of the government against which the 
claim is presented. 

“ Art. 2d. By virtue of the faculty recognized in 
Article 26th of the convention for the peaceful settle- 
ment of international conflicts. the high contracting 
parties agree to submit to the decision of the Per- 
manent Court of Arbitration established by said 
convention, all controversies which are subject mat- 
ter of the present treaty, unless both parties should 
prefer that a special jurisdiction be organized, ac- 
cording to Article 21 of the convention referred to. 

“Tf the case is submitted to the permanent court 
of The Hague the high contracting parties accept the 
provisions of said convention, in so far as they relate 
to the organization of the arbitral tribunal, and with 
regard to the procedure to be followed, and to the 
obligation to comply with the sentence. 

“ Art. 3d. If the permanent court of The Hague 
should not be opened, on any account, to one or more 
of the high contracting parties, they shall be bound to 
stipulate, in a separate treaty, the rules for the es- 
tablishment and procedure of the court to which the 
questions mentioned in Article first of this protocol 
shall be referred. 





“Art. 4th. The governments which apply to the 
court shall accredit their representatives before the 
tribunal and entrust their defense to lawyers 
agents, as they may deem best. Private claimants 
shall not treat directly with the tribunal, but. shal} 
aid the lawyers or agents of their respective govern 
ments. 

“Art. 5th. The present treaty shall not bind the 
United States of America nor the United States of 
Mexico, except with those of the signatory nations 
whose governments may solicit adlierence to the con 
ventions for the peaceful settlement of international 
conflicts, signed The Hague, on July 29, 1899. 

“Art. 6th. This treaty, without any exchange of 
ratifications, shall be in force for five years from the 
date of ratification thereof by the last of the first 
five signatory States which approve it. The ratifica. 
tion of this treaty by the signatory States shall be 
transmitted to the government of the United States 
of Mexico, which government shall notify the other 
governments of the ratifications it may thus receive,” 

Article 1 was amended by substituting for the 
definite amount, “ten thousand dollars in gold” the 
proviso, “ when said claims are of sufficient import- 
ance to warrant the expenses of arbitration;” and by 
dropping the last clause, as it was pointed out that 
by exempting from the obligation to arbitrate it 
placed those claimants who, subsequent to the rati 
fication of the protocol, had voluntarily aided the 
enemies of the government against which the claim 
is presented, in a better position than others, as it 
did not affect their right to seek redress through 
diplomatic channels. It was further amended by 
omitting reference to The Hague Court of Arbitra- 
tion. With these amendments it was adopted—part 
one by a unanimous vote, and the second part by a 
vote of ten to four. 

Article 2 was approved by a unanimity of votes, 
without discussion. Articles 3 and 4 of the commit- 
tee report were interchanged, and after being 
amended so as to read, “ The present treaty shall not 
he obligatory except upon those States which have 
subseribed to the convention for the pacific settle- 
ment of international disputes, signed at The Hague, 
July 22, 1899. and upon those which ratify the pro- 
tocol unanimously adopted by the republics repre- 
sented at the second International Conference of 
American States for the adherence to the conventions 
signed at The Hague, July 29. 1899.” 

Article 3 was unanimously adopted. Article 4 
was unanimously adopted without discussion, 

Article 5 was amended so as to read: “This 
treaty shall be binding on the States ratifying it, 
from the date on which five signatory governments 
have ratified the same, and shall be enforced for five 
years. The ratification of this treaty by the sig- 
natory States shall be transmitted to the government 
of the United States of Mexico, which shall notify 
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the other governments of the ratification it may re- 
In this form it was unanimously 
toward 


better guarantee of the peace of the American Re 


ceive.” adopted. 


There was an attempt made securing a 
publies and at the same time an advance was made 
toward vitalizing the court at The Hague by passing 
a vote of confidence in it and increasing its chances 
of having something to do. And in turn the recent 
conference at The Hague has adopted the principle 
et forth in this project. It was introduced by Gen 
eral Porter, delegate from the United States, and 


‘ 


provides that “ the contracting powers are agreed not 
to have recourse to armed force for the recovery ot 
cantractual debts claimed of the government of one 
country by the government of another country as due 
to its nationals. Nevertheless, that agreement will 
not be valid when the debtor State refuses or leaves 
without reply an offer of arbitration, or, in case of 
acceptance, renders impossible the conclusion of a 
protocol, or, after arbitration, fails to comply with 
the judgment rendered.” = This preposition received 
of 39 out of the 
From the political standpoint, this 
was the most significant proposition brought before 
Had it received unanimous endorse 
ment it would have materially decreased the danget 


the endorsement 14 delegations in 


the conference. 
the conference, 


of our being brought into armed confliet with Euro 
pean States, due to our policy of protecting the Latin 





States 


poliey whether wise or otherwise, the United States 


American against European aggression a 


is not vet prepared to surrender. On the contrary, it 
is within the facts to say that the nation is more 
nearly a unit upon that than upon any other policy. 
Such being the ease, it that, an 
additional guarantee of peace, between America and 
Europe, the Porter proposition was not unanimously 
adopted. 


is unfortunate as 


While this failure is disappointing. it is 
by no means discouraging, as it is not indicative of 
ultimate failure. The large majority by which it 
was approved is reassuring, because it is strong evi- 
dence that unanimous 
reached, 


soon be 
The rapid progress toward stability, now 
being made by Latin-American institutions, and their 
conformity to generally accepted notions of equity 
and juridie ideals, is rapidly making the solution 
of the question a relatively easy one. When we re- 
call that twenty, or even ten, years ago, a world con- 
ference would hardly have entertained seriously the 
Porter proposition, the near approach to unanimous 
approval given it by the recent conference is reassur- 
ing rather than discouraging. 


agreement may 


has un- 
doubtedly been made both in conditions and in the 
education of public opinion. 


Progress 


EDWIN MAXEY. 








The Lawyer's Duty in the Preservation of 


Civil Liberty. 


ALTON B. PARKER AT THE PENN- 
SYLVANIA LAW ACADEMY. 


AppDRESS OF Hon. 


The 57th Annual Address before the Law Academy 
delivered at the Bellevue-Straford Tuesday, 
March 10, 1908, by Hon. Alton B. Parker. The com- 
mittee in charge were George W. Harkins, Jr., Esq., 
C.. C. 
Runk, Esq., John ©. 


was 


Norris, Esq., Meredith Hanna, Esq., Louis Bb. 
Hinckley, Esq., Chairman, and 
John S. Wallace, Esq., President of the Academy and 
a member eax officio. 

The attendance was large and ineluded many prom- 
inent members of both the Bench and Bar. 

Judge Parker, after reviewing the progress of the 
struggle for civil liberty in the Roman Republic and 
in England, deduced from the story that the most 
marked characteristic of every contest of this long 
series has been either the adoption or the enforce- 
ment of specific remedies for the protection of specific 
rights, as distinguished from the mere naked asser 
tion of these rights or their recognition as general 
principles, 

He then proceeded as follows: 

In England, under the English Constitution (some 
times called unwritten), in no one charter or act is 
to be found a complete expression of these rights and 
of the subordinate rules and maxims of practice de 
vised for their protection. Of the various American 
the 
The attempt has been made to embody in some one 


Constitutions, this is not to same extent true. 
or more articles of these instruments a general state 
ment and proclamation of these rights. And, more 
or less, these safeguards, which the experience of the 
ages has shown to be necessary to the preservation of 
these rights, have likewise been made the subject of 
constitutional provision. 

It has already sufficiently appeared, I trust, that 
it is these specifie safeguards of our liberties, and 
not their expression in general principles, which are 
f importance, and which, if the rights they protect 
are to be preserved, must themselves be saved from 
attack, from alteration or encroachment, from in- 
fluence which will weaken their vitality and espe- 
cially from disuse and oblivion. 

The general principles in which our liberties are 
set forth in the Federal and State Constitutions will 
perhaps never be the subject of direct dispute or 
attack; but they will, nevertheless, be destroyed if 
the means by which alone these general principles 
ean be given practical effect be weakened or fall into 
disuse. 

As these provisions of law, by means of which our 
civil and religious liberties are protected and pre- 
served, are of prime importance, it remains to be 
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considered ‘whether, in fact, these rights and liberties 
are in danger of indirect impairment or destruction 
by the weakening or obliteration of their safeguards, 
be the latter of common law, statute or constitution. 

Because the general aspect of the struggle in Eng- 
land for several centuries, during which these safe- 
guards to our rights and liberties found form and 
expression, was one immediately directed against the 
assertion and attempt to engraft upon English law 
the doctrine of the divine right of kings, it has per- 
haps been thought that, as that struggle is indeed 
over, the rights which that doctrine assailed are now 
safe from any attack. 

Resistance to that doctrine and to the arbitrary 
exercise of power attempted in its name was, how- 
ever, but an incidental character of the struggle. In 
its broader aspect, the battle for the rights of liberty 
is one that mankind always has and always will have 
to wage. 

Victory has been won in the past—it will be won 
in the future only by the rigid adherence to, and en- 
forcement of, those laws and maxims of practice 


























































which experience has shown to be necessary to insure 
the practical application and effect of the general 
principles in which our personal rights and liberties 
are proclaimed. 

And it is because of this fact that danger is to be 
feared, lest by the stealthy encroachment upon the 
means by which the fruition of our liberties is as- 
sured, and by gradual alterations in our system of 
jurisprudence, it be perhaps unintentionally deprived 
of the power and efficacy of giving practical effect to 
these rights. 

This danger is the greater because the means by 
which our liberties are protected so constitute the 
very genius of our common law, are so interwoven 
throughout its every part and have been so builded 
by the experience of the ages into such a harmonious 
whole, devised in its entirety for the protection and 
enforcement of these rights, that any alteration in 
or meddling with this system upon which our con- 
stitutions are builded is fraught with possibilities of 
weakening the existence of the rights thereunder. 

The connections between many of these provisions, 
especially such as are of common law origin, and the 
rights of civil and religious liberty, and how the 
former operate to the preservation of the latter, is 
not perhaps at once apparent. 

At the same time, these safeguards of our liberties, 
and even those which have hecome of constitutional 
enactment, necessarily restrict and restrain the whole 
administration of our laws and government, and act 
as checks, hindering, delaying and preventing the do- 
ing of many things which may not seem in them- 
selves to involve any infringement of our constitu- 
tional liberties. Again, they are often felt as hind 
rances to the speedy administration of justice, and 
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perhaps may be thought at times even to thwart the 
full exercise of those very liberties which they hay; 
been said to have been designed to protect. 

Under all these circumstances, the temptation a} 
times to disregard or abandon, to alter or amend, js 
great, and has already been yielded to to too grea 
an extent. 

There is to-day a constant demand for so-called ye 
form, for alteration and change in our constitutions, 
statutes and methods of judicial procedure which 
presents as grave a danger as our personal rights and 
liberties have ever had to confront. 

James Bryce, in his essay on Flexible and Rigid 
Constitutions (Studies, &e., Vol. I, page 202), clearly 
sets forth this danger to our institutions: 

“Constitutions of this (the written or rigid) type 
have usually arisen when the mass of the people 
were anxious to secure their rights against the ip- 
vasions of power. They furnish a valuable 
protection for minorities which, if not liable to be 
overborne by the tyranny of the mass, are at any rate 
liable to be disheartened into silence by superior 
numbers, and so need all the protection which legal 
safeguards can give them. 

“ A change of view has, however, become noticeable 
within the last few years. 
of the United States the multitude no longer 
fears abuses of power by its rulers. It is itself the 
ruler, and flattered. It 
feels no need for the protection which rigid constitu 
tions give. And in the United States it chafes under 
those restrictions of legislative power embodied in 
the Federal Constitution or State Constitution (as 
the case may be) which have surrounded the rights 
of property and the obligation of subsisting contracts 
with safeguards obnoxious not only to the party 
called ‘ Socialists,’ but to reformers of other types. 
As these safeguards are sometimes thought to pre- 


In the new democracies 


accustomed to be coaxed 


vent the application of needed remedies and to secure 
impunity for abuses which have become entrenched 
behind them, the aforesaid constitutional provisions 
have ineurred criticism and censure from various 
sections, and many attempts have been made by State 
Legislatures to disregard or evade these re- 
These attempts are usually defeated by 
the action of the courts, whence it happens that both 


the Federal Constitution and 


strictions. 


the functions of the 
judiciary are often attacked in the country whieh 
was so extravagantly proud of hoth institutions half 
a century ago. This strife hetween the bench as the 
defender of old-fashioned doctrines (embodied in the 
provisions of a rigid Constitution, Federal or State) 
and of a State Legislature acting at the bidding of a 
large section of the voters, is a remarkable feature 
of contemporary America.” 

Mr. Bryce’s preference may be for a Flexible Con- 
stitution; but to Americans, or at least to most of 
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us, the existence of the very conditions so perfectly 
pictured by him makes us most thankful that many 
of the necessary safeguards of our personal liberties 
and rights ef property have been given that addi- 
tional strength of being embodied in a written and 
rigid constitution, whose amendment is, as Mr. Bryce 
elsewhere says, the most difficult of any known con 
stitution. 

Another source of danger to our free institutions 
lies in the apathy with which such matters are re 
garded by the publie; and this danger is complicated 
and inereased by the situation to which attention has 
already been called: that it is not direct attack upon 
our institutions as such, but an abandonment of the 
means by which their practical use is affected, that 
is most to be feared. 

Speaking of this apathy of the public, Mr. Bryce, 
in his Essay on Obedience (Essays, Vol. 2, pages 483- 
185), Says: 


“The abstract love of liberty, the desire to secure 


self-government for its own sake, apart from the 


benefits to be reaped from it, has been a compara- 
tively feeble passion, even in nations far advanced in 
political development.” 

“The greatest peril to self-government is at all 
times to be found in the want of zeal and energy 
among the citizens. This is a peril which exists in 
democracies as well as in despotisms. Submission is 
less frequently due to overwhelming force than to the 
apathy of those who find acquiescence ensier than re 
sistanee.” 

It is only when some interest is attacked, and di- 
rectly attacked, that at the moment is of vital in 
terest, that the people are aroused to defend their 
rights. Speaking of this peculiarity of the interest 
which the public takes in such questions, Mr. Bryce 
further savs on the pages just partially cited: 

“The English were a people singularly attached 
to their aneient politieal and civil rights, yet Charles 
the First might probably have destroyed the liberties 
of England, and would almost certainly have de 
stroved those of Scotland. if he had left religion 
alone.” 

One danger, then, to be feared is lest, in the absence 
of any direct attack upon any institution deemed of 
vital interest by the public, our protective measures 
may in the meantime be insidiously weakened or 
obliterated. 

Tn completing now this review of the situation in 
which stand our rights of civil and religious liberty, 
it is necessary to eall attention to still another fact 
from which the possibility of the danger to our free 
institutions and the duty of the lawyers especially in 
the premises will even more clearly appear. 

In strict conformity to what we have seen to be 
the method in which the protection and enforcement 


of these rights has been historically developed, the 





provisions for the protection of these rights, whether 
contained in constitution, statute or rule of comnion 
law, are not self-acting. 

When an act is passed by Congress or by a State 
Legislature, or when some act is done by those in 
authority that constitutes a violation of the civil or 
religious liberty of the eitizen, there is no provision 
known to our law by which the constitutionality or 
lawfulness of such acts can be determined by the 
courts prior to its taking effect. 

On the contrary, an act, however unconstitutional, 
It may be put into full effeet and! 
unlawfully enforced for years, unless the matter is 
brought to the attention of the courts and a deter- 
mination of its constitutionality or lawfulness de- 


may be passed. 


manded by some private individual whose rights have 
been affeeted injuriously. 

This situation constitutes at once the strength and 
the weakness of our Constitutions. Its strength, be- 
cause it was well thought -that the determination of 
such questions could best and, most safely be had 
when the claim of unconstitutionality was presented 
by those whose rights were injured and who would 
he most interested in having the acts declared un- 
lawful. Its weakness, because of the possibility that, 
in the absence of such matters being thus speedily 
brought to the attention of the court, the acting upon 
and earrying out of sueh unlawful, unconstitutional 
measures may, with the lapse of time, be acquiesced 
in and become precedents that, if repeated and uncon 
troverted for a long period, might be regarded as 
warrants for the continuance of that or the doing of 
other like unlawful acts. 

And in view of the faets to whieh attention has 
previously been ealled, it is at this point that there 
is found the weakest link in the protection afforded 
by our constitution and laws to the rights of liberty 
and of property. 

This protection is given, these rights are safe- 
guarded, only at the instance and call of the private 
citizen. Will he at all times be ready and willing 
to do this? Will he be prompt to resist any en- 
croachment, however slight, wpon his liberties and 
property rights? Will he take such steps as are nec- 
Will he 


not rather be prone to acquiesce in what may be but 


essary to challenge its constitutionality? 


a slight injustice or injury, rather than go to the 
expense of a perhaps prolonged litigation to test the 
constitutionality of the aets by which he is affected? 
Will he not fail often to see the connection between 
the great rights and liberties of whose existence he 
is proud and the partieular, subordinate rule, per- 
haps of practice only, that is being violated? 

Tt is at this point that the duty of the lawyer, in 
the preservation of our rights and liberties, becomes 
apparent. To him is given the province of advising 
his client of the necessary connection between these 
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methods of practice and the great rights whose prac- 
tical value and use is thereby assured; and of rais- 
ing in behalf of his client and for the public good 
the question of constitutionality on every proper oc- 
easion to allow no infringement of our rights and 
liberties or of their safeguards to pass unchallenged. 

Upon the lawyer of to-day has fallen the mantle of 
the “* Tribunes of the People,” and he is charged with 
the same sacred duty of defending their interests, of 
interceding in their behalf, to the end that the in- 
born rights and liberties which our fathers secured 
for us may be transferred to our children and to 
those who shall come after them. 

Will he prove equal to the emergency? God grant 
that he may! But the task is not inviting to one 
who loves not strife and enjoys the ways of peace. 
Of him who undertakes it. man fashion, as did Wil- 
liam Fitz-Osbert, many will say, “ He is a seditious, 
meddlesome and trouble-making lawyer.” Intelligent 
support he will have at the very outset, for many 
thinkers there are who appreciate the effectiveness of 
the work already done toward undermining our 
present dual system—men who have watched with 
deep solicitude the many attempts of the Federal 
government to strengthen its power at the expense of 
the States and the people—attempts with which have 
been interwoven warnings to the Federal judiciary, 
which have but one meaning either to its members 
or to us—“ Keep your hands off my policies.” In- 
deed, no attempt is made by our purposeful and re 
sourceful President to conceal his desire and intention 
to have the Federal government take possession of 
powers not granted to it, but reserved to the States 
and the people. Did he not say in vour own State— 
boldly to your very faces—“ We need through execu- 
tive action, through legislative and through judicial 
interpretation and construction of law. to increase 
the power of the Federal government. If we fail 
thus to increase it, we show our impotence.” In 
other words, he said to you that the Federal govern- 
ment ought to have certain powers that the States 
and the people have kept from it. and, therefore, the 
several departments of government should co-operate 
together to seize them. If we do not do it, we show 
our impotence. History does not record a_ bolder 
assertion by the head of a government of an intention 
to seize power reserved to the people. Necessarily, 
every atom of power that is thus taken is power re- 
served from the Federal government by the people. 
Our people wished local government and local courts. 
The history of their ancestors made them afraid of 
entrusting the protection and enforcement of their 
rights and liberties to jurors who were strangers and 
to officials independent of local public opinion. So 
they conferred upon the Federal government abun- 
dant power to maintain its dignity abroad and for 
public defense, as well as power to regulate affairs of 





_— 
national concern, but reserved all power which they 
did not grant by the instrument creating the Federal 
government. Now, this precaution was a vital part 
of the scheme of the fathers to protect their cher. 
ished rights and liberties from governmental tyranny, 
To the State government was granted every needed 
power for local self-government, but not all of the 
powers possessed. by a free people, by any means, 
Many powers were, and are, distinctly reserved from 
the State government and maintained in the posses- 
sion of the people themselves—powers that may or 
may not be later surrendered to either the Federal 
or the State government, as the people may will, 
The powers of the people, therefore, have been by 
them divided into three parts. The Federal govern- 
ment possesses one, the State government another, 
and the other, which consists of the powers reserved 
from the government, remains in the people them- 
selves. 

The attempt of the Federal Government to acquire 
power not granted to it by usurpation is an attempt, 
take the States and the 
people powers reserved to the people for the protee- 


therefore, to away from 
tion of those precious rights and liberties won only 
after centuries of effort. 

Among the many suggestions of methods by which 
citizens may be deprived of the proteetion of the con- 
stitution and the law, none more startling is to be 
found than in the executive pronunciamento at 
Jamestown on June 10th last, that a new Congres- 
sional Liability “should be such 


that it will be impossible for the railroad successfully 


Emplovers Law 
to fight it without thereby forfeiting all right to the 
protection of the Federal government under any cir- 
cumstances.” In other words, the proposition is to 
prevent an appeal to the courts for the protection 
afforded by the constitution, by penalizing the vic- 
tims of congressional usurpation. 

The attempts to alter and amend by usurpation the 
governmental scheme of the fathers, which merits and 
receives the admiration of the lovers of freedom all 
over the civilized world, is not confined to the Federal 
government. States have taken long strides in oppo- 
sition to the principle underlying the constitutional 
scheme of dividing the powers of government between 
three departments—executive, legislative and judi- 
cial. Every one of them augments the executive 
power at the expense of the legislative and judicial. 
Each constitutes a precedent for further measures by 
tending to weaken the system of checks and balances 
devised for the purpose of safeguarding the estab- 
lished rights and liberties of the people. 

The fathers perfected by rigid constitution a rep- 
resentative government, and that, too, is the subject 
of direct attack. Representative government had its 
origin in the assembly which drafted the Magna 
Charta; was cherished and made effective by those 
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battling for freedom and the rights of man during 
all the centuries of the upbuilding of the most 
glorious system of law that the world has ever 
naéien. It has been adopted since in every European 
country, even at last in Russia. It is not my pur- 
pose now to consider the claims of those who would 
do away with it; but who may be said, in passing, 
It is old. 
Almost down to the Conquest, the Anglo-Saxon people 


that the substitute proposed is not new. 


gathered together and made their laws—sixty thou- 
sand voters being present at one time on Salisbury 
Plain. 

No unprejudiced student of our history can be 
found but will agree with Mr. Bryce in saying, as he 


, 


did in the * American Commonwealth,” of our judi- 
cial system: 

“Few more deserve approbation for the smooth- 
ness of their working; few have more contributed to 
the peace and welfare of the country.” 

Never before in the history of the world had so 
great a power been conferred upon the judiciary. 
And when we stop to think about it, we are im- 
pressed with the great wisdom of the fathers in de 
vising a plan embodying the present will of the people 
in a constitution with power in the courts to enforce 
obedience to it. 

The Congress and the Legislatures of States have 
in the past refused, and may again refuse, to obey it. 
But if they do, any one of our eighty millions of 
people may demand and receive judgment of the 
courts declaring their action void, because in eontra- 
vention of the will of the people as expressed in their 
constitution. That this power could not have been 
safely lodged in any political body, our own experi 
ence teaches. Indeed, never in our history was so 
much evidence presented in support of that assertion 
ina single year as in the year 1907, And yet, some 
times openly and boldly, and at others, quietly and 
insidiously, effort is being made to prejudice the 
people against this bulwark of the people’s liberties. 

So effectively has this campaign against the judi- 
ciary been waged, that one member of the Congress 
has been emboldened to introduce a bill authorizing 
the President to nominate a judge in the place of any 
judge of the United States, and if the Senate con- 
lirm, the substitution takes place. 

Could there be a scheme better devised to rob the 
members of the judiciary of that independence which 
the constitution, expressing the people’s will, assured 
to them ? 

Is not its purpose to subordinate the judiciary to 
the executive and legislative departments of the gov- 
ernment ? 

Is that not the ultimate purpose of the under- 
handed warfare steadily waged against the judiciary? 

There can be but one answer to the questions. 

You are lawyers, justly proud of the courts of your 





State as I am of mine; and we are all proud of, and 
thankful for, the Supreme Court of the United States. 
There is not its equal in all the world. The humblest 
and the richest citizens stand on an equality before 
it. Its members know the history attending the mak- 
ing of the constitutions and the development of the 
law under them. In the great questions that come 
before them, they hew to the line as they see it, and 
let the chips fall where they may. The lawyers of 
this country know this to be true, and should pro- 
claim it from the house-tops, so that the people who 
do not read judge’s opinions may understand that the 
underlying purpose of the anti-judiciary crusade is to 
strip the courts of some of their power to enforce 
the will of the people as they expressed it in their 
constitutions. 

For want of time, I have called your attention to 
but a little of the evidence showing the progress of 
the campaign against the preservation of our dual 
system on the lines marked out by the fathers. It 
must not be overlooked that it is as true now as 
when Ndward Livingston said it, that 

“The gloss of zeal for the public service is always 
spread over acts of oppression, and the people are 
sometimes made to consider that as a brilliant execu- 
tion of energy in their favor which, when viewed in 
its true light, would be found a fatal blow to their 
rights. In no government is this effect so easily pro- 
duced as in a free republic; party spirit, inseparable 
from its existence, aids the illusion, and a popular 
leader is allowed in many instances impunity and 
sometimes rewarded with applause for acts which 
would make a tyrant tremble on his throne.” 

In conclusion, permit me to urge you, as citizens 
who love your country, and as lawyers who under- 
stand far better than the great majority of laymen 
the danger that threatens the integrity of our gov- 
ernmental system—that you lay aside partizanship 
and devote both tongue and pen to the spreading of 
the truth, to the end that the rights and liberties 
which the fathers seeured to us may be assured to 
those who will come after us. 


ecmninieee Si) § 


Surrogate’s Decree Refusing Probate. 
How Far CONCLUSIVE IN SUBSEQUENT CONTROVER- 
SIES. 


NeEw YorK Court OF APPEALS, 
Decided April 14, 1908, 


In the Matter of Proving the Last Will and Testa- 
ment of DAvip GOLDSTICKER, Deceased; SAMUEL 
GOLDSTICKER and Another, Appellants. 


Appeal from an order of the Appellate Division, 
First Department, affirming a decree of the Surrogate 
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of the County of New York admitting a will to pro- 
bate. 

Moses Weinman, for appellants; 
sticker, for respondents. 

CULLEN, Ch. J.—David Goldsticker died October 
22, 1905. Thereafter the present appellants pro- 
pounded for probate in the Surrogates’ Court, in the 
county of New York, a will of said Goldsticker, bear- 
ing date July 6, 1905, All the parties in interest, 
including the present respondents, were cited, and the 
probate contested. The will was rejected and the pro 
bate thereof refused by a decree made by the surro- 
gate, which declared that the will was not properly 
executed, and that the deceased at the time of the ex- 
ecution thereof was of unsound mind and incompe- 
tent to make a will. Thereafter, and on December 
21, 1906, the respondents offered for probate a will 
of said deceased, dated January 17, 1905. That pro- 
bate was contested by the appellants, who put in 
evidence the will of July, 1905, to prove a revocation 
of the earlier will. Thereupon the proponents put 
in evidence, over the objections and exception of the 
contestants, the decree rejecting said will and deny- 
ing probate thereof. The will of January, 1905, was 
admitted to probate, and the decree of the surrogate 
has been affirmed by the Appellate Division, from 
Whose judgment the present appeal is taken. 

‘the counsel for the appellants contends that as the 
will of July, 1905, was offered only to show a revo- 


William Gold- 


cation of the earlier will (it contained an express 
provision revoking all former wills) the decree of the 
surrogate rejecting that instrument and denying it 
probate was neither conclusive nor material on the 
issues so presented. 


It is doubtless true that under 
certain circumstances an instrument may be effective 
as a revocation of previous wills and yet fail as a 
will itself, for by section 53 of the Revised Statutes 
(2 R. S., p. 96) the revocation of a second will does 
not revive the first. Therefore a second will might 
itself be revoked and yet be operative to revoke a 
prior will. That was the question involved in the 
ease In re Estate of Colligan (5 N. Y. Civ. Pro. R., 
198). In that case, however, the will was denied 
probate for lack of testamentary capacity on the part 
of the testator to execute the same, and as the testa- 
tor was incompetent to make the dispository provi- 
sions of the will, he was equally incompetent to make 
its revocatory provisions (Delafield v. Parish, 25 N. 
Y. 1, opinion of Selden, J., p. 98). Therefore the 
only question in the case is as to the effect of the de- 
cree of the surrogate rejecting the will upon the par- 
ties to the contest when involved in another litiga- 
tion. 

The general principle that a judgment or final de- 
termination in a judicial proceeding concludes the 
parties thereto upon all matters necessarily decided 
therein whenever they are put in issue in other liti- 
gations is unquestioned. 








tioned that this principle obtains as to decrees of 
surrogates or probate courts on other matter than 
the probating of wills (1 Freeman on Judgments, 4th 
ed., see. 319b; 2 Black on Judgments, see. 633). That 
this proposition should be open to limitations or to 
doubt as to the decrees of such courts on the admis. 
sion or rejection of wills arises from two circum. 
stances: First, at common law the factum of a wil 
was as to real estate solely cognizable by courts of 
law, while as to personally it was within the exely. 
sive jurisdiction of the ecclesiastical courts; and seo. 
ond, the peculiar and somewhat loose method of pro- 
edure in the ecclesiastical courts (which is the orig. 
inal source of our own procedure (Matter of Brick, 
15 Abb, Pr. 12), on the probate of wills. The title 
of the executor was derived from his letters testamen- 
tary, for which the probate of the will was necessary, 
The title to real estate under a will could be asserted 
in an action at law, the same as under a deed or any 
other source of title, although the will had_ never 
been proved in the eccleastical courts (Harris v. Har. 
ris, 26 N. Y. 433), and it followed that a decree in 
that court was without 
at law as to the realty. 


force or effect in an action 
The converse of that propo 
sition is also true that a judgment in an action at 
law was without force in the probate proceedings in 
the ecclesiastical courts. In the famous ease of Lis. 
penard v. Stewart (26 Wend. 255), the Court of Er- 
rors held the, testator competent to execute a_ will 
and the personalty passed under it, while in an action 
of ejectment for the realty a jury found that the tes- 
tator was incompetent and the realty passed as in 
case of intestacy. 
p. 28.) 


(See Delafield v. Parish, supra, 
The Revised Statute provided for the pro- 
bate of wills of real estate in the Surrogate’s Court, 
but the effect of such probate was merely to effect 
the will, record could be offered 
in evidence in lieu of the original, the same as the 
record of a 


a reeord of whieh 


deed. Subsequently the probate before 
the surrogate of a will of realty was made presump- 
tive evidence of its valid execution. In Corley vy. 
McElmeel (149 N. Y. 228), relying on the general 
principle of the conclusiveness of judgments and the 
fact that the code did not provide in terms for the 
effect of a decree rejecting a will, the appellants con 
tended that such decree was conclusive against the 
devisees in an action of partition, 
was overruled by this court. Our decision was not, 
however, based on the omission of the code to specify 
in terms the effect of the decree rejecting a will, but 
on the ground that at common law the decree of the 
probate court was not conclusive in actions relating 
to real estate, and as in such actions the parties had 
been entitled to a detrmination of the question of the 
valid execution of the will by a jury, that it was 
doubtful at least whether the Legislature could de- 
prive them of that right. 


This contention 


Therefore, the decision in 


Nor can it be well ques-j that case has no application here. 
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The conclusiveness as to personalty of a decree ad- 
mitting a will to probate is not denied, nor could it 
well be in the face of section 2626 of the Code of 
Civil Procedure, which expressly declares that such 
a decree shall be conclusive except in an action 
brought under section 2653a of the code, which sec- 
tion substantially provides for a review of the surro- 
gate’s determination by a jury. But the appellants’ 
reliance is on the fact that there is no provision in 
the code as to the effect of a decree rejecting a will. 
this omission we shall consider 
the state of the law prior to the enactment of either 


the eode or the revised statutes, 


Before discussing 


As already stated 
the probate proceedings in the ecclesiastical courts 
were peculiar, and proof of the execution of a will 
could be made ex parte. Probate thus obtained was 
called probate in common form. Within a reasonable 
period thereafter any of the parties in interest might 
require an executor to make a solemn probate. To 
this proceeding the parties in interest were cited, 
and cn its hearing any contest was made. The origi- 
nal admission to probate had no effect in the second 
proceeding, though it was conclusive until revoked 
and protected all parties acting under the will. But 
a decree in the second, or in solemn form, was con- 
clusive on the parties, and seems to have been equally 
so when the decree rejected the will as when it 
granted probate (1 Williams on Ex’rs, p. 304; Brit- 
tleston v. Clark, 2 Lee Eee. R. 248). In Willis v. 
Spraggins (3 Grattan, 555) it was held that the sen- 
tence of a court of probate pronounced on the merits 
by which an instrument propounded as a will was 
rejected was conclusive and binding, and that the 
instrument could not again be propounded. In the 
opinion rendered in that case the court, after review- 
ing the English practice, said: “The foregoing 
views brings us to the distinction between the effect 
of the probate sentence when pronounced in favor of 
the instrument and its effect when pronounced against 
it. And here it is obvious that there can be none in 
regard to the second or final probate proceeding; 
the sentence in that is equally conclusive whether it 
be for or against the will. This construction 
of our statute conforms to the probate law of the 
ecclesiastical courts by which there can be no repro- 
pounding of the instrument after a sentence against 
iton the merits, whether the former propounding has 
been in solemn form or in common form. The rule 
is well established.” In Schultz v. Schultz (10 Grat- 
tan. 358) it was held that a will propounded by a 
party interested and rejected on the merits could not 
again be propounded by the same party. Brown v. 
Gibson (1 Nott & MeCord, 326) arose in South Caro- 
lina at a very early time, when the practice seems to 
have been the same as that prevailing in the ecclesi- 
astical courts of England. On a citation to the ex- 
ecutor to reprobate a will in solemn form the ordi- 
nary made an order rejecting the instrument, This 








was held conclusive. The principle is recognized by 
Justice Story, who, in the case of Tompkins v. Tomp- 
kins (1 Story, 547), said: ‘ The sentence or decree 
of the proper ecclesiastical court as to the personal 
estate is not only evidence, but is conclusive as to the 
validity or invalidity of the will; so that the same 
question cannot be re-examined or litigated in any 
other tribunal.” Of course, if it can be assailed in 
any other tribunal equally it can be assailed in a 
different litigation before the same tribunal. In 
Bogardus vy, Clark (4 Paige, 623) it was said: “So 
far as the personal estate of the decedent was con- 
cerned the surrogate had exclusive original jurisdic- 
tion to try and determine the validity of the will, 
and the decision of this court upon the appeal from 
his decision is binding and conclusive in all courts 
and all places until it shall be reversed upon an ap- 
peal to a higher tribunal. It is in the nature of a 
proceeding in rem, to which any person having an 
interest may make himself a party by applying to the 
proper tribunal before which said proceeding is had, 
and who will, therefore, be bound by the sentence or 
decree of such tribunal, although he is not in fact a 
party.” On authority, therefore, a decree of the 
probate court rejecting a will of personalty made 
after a contest on the merits is equally conclusive 
with a decree probating it. 

The explanation of the code provision that the pro- 
bate of a will of personalty shall be conclusive is 
simple. It is founded on a provision of the Revised 
Statutes (2 R. S., p. 61, see. 29). The revisers’ note 
to the section states that it is only declaratory of the 
existing law, and reference is made to Phillips on 
Evidence, where it is stated that payments made to 
an executor or dealings with him are protected by 
the probate of a will subsequently revoked. It is 
further to be observed that section 2625 of the code, 
which is a reproduction of section 21 of chapter 460, 
Laws of 1837, provides that a surrogate when he de- 
cides against the sufficiency of the will must make a 
decree to that effect and specify the grounds of that 
decree. The Revised Statutes, as well as the pres- 
ent Code of Civil Procedure, contain elaborate pro- 
visions for an appeal from a decision of the Surro- 
yate’s Court, whether admitting or rejecting a will. 
In Lispenard v. Stewart (supra), probate was de- 
nied by the surrogate, the circuit judge and chancel- 
lor, the judgments of all of whom were reversed by 
the Court of Errors, which directed the will to be 
admitted, If the surrogate’s decree rejecting a will 
concludes no party the affirmance of that decree on 
appeal can have no greater effect. Nor would the 
reversal on appeal of a judgment admitting a will 
to probate be any more efficacious, Not only would 
this be a most anomalous condition of the law, but 
no plausible reason can be given for the anomaly. 
We hold, therefore, that the decree of the surrogate 
rejecting the will is conclusive on the parties to the 
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real estate the decree is not conclusive (Corley v. 
McElmeel, supra). 


The order appealed from should be affirmed, with 
costs. 
Gray, Haient, VANN, WERNER, Hiscock and 
Cnase, JJ., concur. 
Order affirmed, 
703 





*The People, the Railroads and 
Authority. 


the National 


By Hon. PHILANDER C. KNox, 


* Address delivered before the Lincoln Club, Kala 
mazoo, Mich, 

What the great interstate railroads have demanded 
of the people through the national authority in the 
past, and what the people through the same authority 
are now demanding of them, constitute two distinet 
phases of American economic and legal policy which 
it is interesting at this time to contemplate; and 
from this contemplation we may get our bearings 
upon some situations not difficult to understand, but 
which have been much misunderstood, 

With the imagination of the American people cap- 
tivated by the marvellous utility and potentiality of 
the railroad as a means of inter-communication and 
a factor in development, the first fifty years of rail- 
road history constitute a period of generous and pro- 
tecting governmental care. 

Created by the States and originally designed and 
operated almost wholly as local highways, it was 
long after the American railways were well estab- 
lished in the Eastern States before the conflict began 
between the National and State authorities incident 
to the expansion of the railroads into interstate sys- 
tems. 

In the meanwhile local governmental policies in 
respect to railroad properties and operations had 
been adopted and embodied in State Constitutions. 
laws.and judicial decisions. The adjustment of these 
to the paramount Federal authority as it began to 
be invoked to protect the interstate commerce of the 
country from the exercise of conflicting local laws 
and regulations constitutes the first epoch of our 
National policy, and it was marked by progressive 
liberality and even zeal in extending Federal protec- 
tion and encouragement, 

The States claimed and insisted upon a control 
over business of railroads transacted within their 
borders unaffected by the fact that such business 
may have originated in or been destined for points 
in other States. 

In the earlier days the highest courts of the States 
sustained monopolies granted by the States to en- 


probate proceeding in all controversies relating to 
personalty. Of course, so far as the will relates to 


—, 
es 


was general acquiescence in the belief that the coy. 
mercial power of the general government amountej 
to little as a limitation upon State authority.  §% 
dominant and sacred was the idea of the rights oj 
the States that the second Congress even disclaime; 
its authority to authorize stage coaches to carry 
mais between the States upon the ground of its be- 
ing an unauthorized interference with the functions 
of the States. 


These local claims went for a long time unchal. 





lenged and all sorts of trammels and burdens were 
imposed upon interstate business. [t was regulated 
taxed and even prohibited in some cases, 

The rule of law which governed the situation fo; 
many years, as preseribed by the Supreme Court of 
the United States, was that so long as Congress re. 
mained silent and did not undertake the regulation 
of commerce under its constitutional authority the 
States were free to impose regulations. That was 
the theory of concurrent authority. 

The extent of the confusion growing out of this 
condition of affairs can searcely be realized in this 
age of continuous and unbroken routes of travel and 
transportation. Passengers had to change cars at 
State lines and goods had to be reshipped. The priy 
ilege of going 
the 
flict with the power of Congress over interstate com- 
merce, 


into, Gut of, or through States was 


taxed and right to doe so was held not to eon 


The railroads struggled for a time against these 
conditions in the courts without avail and _ finally, 
backed by the people’s insistent demand for continu. 
ous and expeditious transportation and taking ad- 
vantage of a most extraordinary and unpopular as. 
sertion of local authority, a move was 


made upon 


Congress to assert its constitutional and as 


sure to every railroad in the United States the un 


power 


hampered right to carry persons and property from 
one State to another and to conneet with roads of 
other States so as to form continuous lines of trans 
portation, 

At the present time the circumstances out of which 
this appeal to Congress was successfully made seem 
almost incredible. New Jersey had granted a char- 
ter to the Camden and Amboy railroad, providing 
that during the life of the charter no other railroad 
should be constructed in the State to be used for 
the transportation of passengers and freight between 
Philadelphia and New York without the consent of 
the Camden and Amboy company, and taxing every 
passenger passing through the State between those 
cities, During the Civil War, the government being 
under the necessity of moving troops from Philadel- 
phia to New York, and the Camden and Amboy rail- 
road not being able to handle the traffic, the govern- 
ment was compelled to impress another railroad into 


its service, Subsequently the Camden and Amboy 





gage in transportation between the States and there 





company brought suit in a court of New Jersey and 
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compelled the company which served the government 
to pay to it every cent which it had received for this 
transportation. It was to destroy this monopoly 
and to compel all States to permit the traffic of 
other States to pass through them that the act was 
passed. 

As soon as the bill was introduced it met with 
strong opposition, not only from New Jersey, but 
from many Senators and Representatives who claimed 
that the act was unconstitutional, as_ interfering 
with the right of the State to regulate her own in- 
ternal affairs. 

This bill was enacted into a law on June 15, 1866, 
and it provides, as I have already stated, that rail 
roads are authorized to carry persons and property 
from any State to another State and to form con- 
tinuous lines of transportation. The act is a license 
to engage in interstate commerce without State in- 
terference, since carrying property from one State to 
another is interstate commerce, and it was passed 
under the power to regulate such commerce. 

It was designed, as the Supreme Court said in 
construing the law, “ to remove trammels upon trans- 
portation between different States which had pre 
viously existed and to prevent the creation of such 
trammels in the future.” 

Proceeding with even more rapid pace, after the 
movement had begun, the Federal judicial authority 
supplemented the legislative branch of the govern- 
ment in its effective work of establishing the suprem- 
acy of the National to the exclusion of the State 
authority over intercourse and the means of inter- 
course among the States. 

After undergoing various modifications, the rule 
was squarely reversed that the silence of Congress 
upon any phase of commercial intercourse left the 
States free to regulate it within their own territo- 
rial limits. The silence of Congress is now held to 
be equivalent to a legislative declaration that com 
merce between the States shall be free from State 
regulation. This rule proceeds upon the theory of 
exclusive Federal authority over the subject and ef- 
fects by the mere force of its enunciation a total 
exclusion of the States from the field. 

Prentice and Egan, speaking of the subject of 
Federal authority over interstate commerce and the 
contributions of the Federal judiciary to its upbuild- 
ing, say: 


“To the wide range‘of questions thus so early sug- 
gested, we find no answer in the express terms of the 


Constitution. Whether the commercial power which 
had been granted to Congress was to be exclusive of, 
or concurrent with, State action; whether it was to 
be subordinate or superior to the police or revenue 
powers of the States; whether, in short, it was to be 
everything or nothing—all this was undetermined. 
The Federal authority as it exists to-day is the work 
of the National judiciary, and the decisions of the 








Supreme Court which mark its extent and its limi- 
tations would alone be the enduring monument of the 
greatness of the men who have sat upon the bench 
ef that court, were their memory in all else gone.” 
The Federal activities to promote and protect Na- 
tional commerce have likewise extended to the execu- 
tive branch of the government. President Cleve- 
land’s intervention at Chicago in 1894 was based in 
part upon the interruption of commerce between the 
States. that the Na- 
tional power over interstate commerce included all 
the attributes of sovereignty, and that the President 
liad power to forcibly remove all obstructions put 
upon the highways of commerce. 
sustained by the Supreme Court. 
Thus far I have endeavored to show that the in- 
terstate railroads of the country have been the wards 
and beneficiaries of the Federal government; that 
from thé beginning the State control over them has 


The executive claim was 


That claim was 


been progressively lessened and the National control 
progressively increased to the point where the last 
vestige of the local authority, except in matters com- 
paratively unimportant and local in their bearings, 
has been swept away and the National power de- 

And 
has 


so far 

been 
the railroads 
themselves and through judicial doctrines for which 


clared and exclusive. 


this has been brought about, it 


paramount as 
accom- 
plished by legislation solicited by 
they contended and by executive action which they 
invoked, The people looked on and approved this 
rapid development of Federal control with a full 
of the fact that 


necessary for the highest efficiency in railroad ser 


realization a single control was 
vice, 

of the rela- 
the nation to publie au- 
and solved wisely. The 
and out of the abuses and 
perversions of the augmented powers and privileges 


The first problem, the development 
tions of the highways of 
thority, was now solved, 


first epoch was concluded, 


attending the enormous expansion of railroad opera- 
tions under generous governmental policies sprang 
the necessity of regulating the relations of the rail- 
roads to the people for whose service they were 
This may be characterized as the second 
If railroad managers had fully appreciated 
ind respected their relations to their trust and the 
true relations of the highways of commerce to the 


created. 


epoch, 


people, there would have been no second epoch and 
no necessity for the regulative legislation which be- 
gan in 1887 and will end only when justice and 
equality are fully established. 

As the railroads sought the Federal power for their 
protection, so the epople resorted to the same power 
for their own relief. It began gradually to dawn 
upon the American people that they were living sub- 
stantially under railroad domination so far as their 
business interests were concerned. 

The agitation for railway legislation preceding the 











146 





THE ALBANY LAW JOURNAL. 











passage of the act of 1887, which created the Inter- 
state Commerce Commission, was caused by the 
flagrant disregard by the general officers of railroad 
companies of their obligations to the public and their 
duties to their security holders. 

The general purpose of that law was to secure 
the equality of right between shippers and communi- 
ties which had been so generally ignored. Favored 
individuals and localities had been enriched, and un- 
favored ones had been brought to poverty. Much re- 
lief was anticipated from this measure, and, indeed, 
the grosser forms of discriminating favors were for 
a time apparently checked. 

While the Commission possessed power to seek and 
discover deviations from the law, it had no power to 
declare just rules of action or to enforce its decrees 
concerning unjust practices. Time and again, but in 
vain, did the Commission represent to Congress the 
defects in the law as a remedial measure for the 
abuses against which it was aimed, and time and 
again its recommendations were ignored. The un 
willingness of Congress to remedy the law’s defects 
and the apparent disposition of the courts strictly 
to construe its provisions practically nullified this 
legislation. 

In the year 1902, and for some time previous, rail- 
road and other corporate abuses were flagrant and 
widespread and much confusion existed as to the 
state of the law concerning them. Grave doubts had 
been expressed by committees of Congress and other 
high authorities as to the power of Congress under 
the Constitution to defeat new and subtle plans for 
bringing under a single control the great producing 
and transportation corporations of the country, and 
te reach the cunning devices employed to prefer one 
shipper over another. The organization of the North- 
ern Securities Company to throttle railroad compe- 
tition in the Northwest, and the fact that the large 
beef packers and grain dealers in the middle west 
had entered into illegal arrangements with the rail- 
roads for rebates and discriminating advantages in 
transportation which gave them a complete monopoly 
of a business formerly enjoyed by a large number of 
persons distributed over the entire country, devel- 
oped a situation in the early days of the Roosevelt 
administration which required prompt action along 
new and untried lines. The first important act of the 
administration affecting this subject was its declara- 
tion that the plenary power of Congress over all 
kinds of transportation and its instrumentalities had 
not been exhausted by the Sherman Anti-Trust Law, 
nor by the Interstate Commerce Act, and the an- 
nouncement that steps would be taken at once to 
‘secure interpretations of all existing laws, with a 
view of confirming the theory of the completeness 
of the Federal power as applied to the situation 


and as a guide in considering the necessity for new 
legislation. 









Pursving this policy the monopolies created by 
secret and pretereutial rates for railroad transporta- 
tion were successfully attacked in suits in equity to 
enjoin the violation of the law against rebates and 
liscriminations, thereby establishing for the first 
time the right of the Attorney-General to appear in 
a court of equity in behalf of large numbers of peo- 
ple and sections of the country aifected by a viola. 
tion of law. in these cases the great remedy of 
injunction was employed to enforce popular rights. 
the government also succeeded in branding as outlaws 
che combinations of independent corporations to fix 
and maintain extortionate prices of meats, made pos- 
ible through illegal arrangements with the railroads, 
and drove them, when confronted in court with over- 
vhelming evidences of guilt, to fly to the protection 
of a demurrer to prevent the revelation of the eyi- 
dence that the government had collected with un- 
spairing pains to establish violations of the law. 

In the suggestions made by the administration to 
Congress at its request respecting new legislation, it 
expressly disavowed the purpose of announcing a 
complete scheme of governmental regulation of rail 
roads and combinations, but made certain specific 
suggestions which it thought would greatly improve 
the situation. 

The specific recommendations were these: A prac- 
‘ical and effective law to punish the persons receiy- 
ing rebates as well as those paying them; a law to 
empower the Federal courts to issue injunctions at 
the suit of the Attorney-General of the United States 
io prevent rebates; a law making it unlawful to 
transport traflie by carriers subject to the “act to 
regulate commerce” at any rate less than such car- 


riers’ published rate; a law to enable the government 


to get at all the facts bearing upon the organization | 


and practices of concerns engaged in interstate and 
foreign commerce, and a law to secure speedy deci- 
sions of cases under the anti-trust and interstate 
commerce laws. 

Every one of these suggestions became law ,within 
sixty days after it was proposed. 

It would be difficult to overstate the enormous 
value of this legislation to the public. [t did more 
to confirm the party of Abraham Lincoln in the af- 
fections and confidence of the people than any body 
of substantive law enacted since his death. It was 
iiighly commended by President Roosevelt in his mes- 


sage to the 58th Congress and in his public speeches 


It redeemed 
the promises of the Republican party, made in the 
Congressional campaign of 1902. 


during the year following its passage. 


Its efficiency has 
stood the test of time; its constitutionality has with- 
stood the attacks of the most powerful interests 


represented by the most brilliant advocates, and fin- 
ally it was popularly endorsed at the polls, and the 
spirit of moderation and justice in which it was 
conceived and enacted was approved by the splendid 
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majorities of 1904 in a campaign in which it was 
advanced as the party’s chief claim to popular confl- 
dence. 

Although the sum of the achievements of the 57th 
Congress was great in securing for the people rights 
so boldly denied, yet the full measure of relief had 
not been accorded. An analysis of the acts of that 
session and the remedial legislation that preceded it 
disclosed that they dealt effectively with but one 
phase of the popular demand, namely, the right to 
equality in service and equality of charge 
vice on the publie highways. 

There yet remained two important matters to be 
dealt with, namely, such regulation of railroad rates 
as would give practical effect to the provisions of 
the law requiring them to be reasonable, and, finally, 
such regulation of commerce relative to the employees 
engaged therein as would secure to them more rea- 
conditions of labor and minimize to them 
and to the publie the dangers incident to transporta- 


for ser- 


sonable 
tion. These features were covered by the railroad 
rate law, the safety appliance law, the law limiting 
tle number of hours railroad employees can be con- 
secutively employed, and the employers’ liability act. 
The last mentioned act has recently been declared 
by the Supreme Court to be unconstitutional as_ it 
was written, but its beneficient provisions are sure 
to be re-enacted upon valid and constitutional lines. 

fhe record of achievement in the publie interest 
since 1887 has been very great, and the results ae 
complished during this administration form by far 
the most important part. A very complete, if not 
perfect, system of commercial regulation has been es- 
tablished, Reasonableness and equality in railroad 
rates and practices are assured, railroad operations 
have been brought under rigid governmental super- 
vision, and the safety of employees and the public 
protected by proper laws. 

This administration found a deficient and dis- 
credited body of law under which all sorts of com- 
mercial and social tyrannies boldly flourished, vitally 
affecting and underminig our National well-being. 
When the record of its achievements is: closed it will 
reveal a compact body of constructive, systematic 


and effective legislation remedying defects, supply- 


ing omissions and covering new phases in the field 
of National authority over interstate intercourse and 
its instrumentalities, 

The fundamental work has been done. It has been 
wrought out by those responsible for it, on broad 
lines, in a spirit of moderation, and with a desire to 
do no injustice. It has been neither “sporadie ” nor 
The work been treated as a 
whole and each part sustains its proper relation to 
each other part. 


“ spectacular.” has 
It has proceeded as a structure 
should, dealt with as a unit, not here and there a 
pillar with missing roof between. As the work pro- 
gressed motives and measures have been perverted 





and misunderstood by those who could not or would 
not understand them. Unscrupulous men, upon the 
one hand, have intemperately condemned every for- 
ward step, and, upon the other hand, men equally 
unscrupulous have endeavored to break down the 
credit and the arrogating 
leadership in an economic development the scientific 


eflicieney of railroads, 
principles and practical details of which they alto- 
gether misunderstood, 

Untriendly criticism has portrayed these steps as 
bearing fruit only in the disturbance of business. ‘To 
The 


steady judicial assertion of exclusive National au- 


this the facts furnish a complete refutation. 


thority over the interstate traflie of the railroads, 
and the no less steady assertion of the legislative 
ind executive branches that the authority shall be 
used to correct evils arising from iack of regulation, 
ire not sporadic, but constant, nor have the measures 
framed, matured and enacted by Congress inflicted 
injury upon or given just cause of complaint to 
legitimate interests. 

Halts and delays, caused by judicial construction 
or legislative correction of details found defective, 
may seem sporadic to superficial and possibly pre- 
So the bending and 
loubling in its course, its current halted by dams 
ind bars, may seem interrupted and obstructed in its 
But the stream invariably flows on; and it 
never flows backward, 

No more can the progress accomplished be turned 
backward, 


judiced observation. river, 


flow. 


The principles established are permanent. 
The poliey of legislation; the subordination of cor- 
porate operations to it, the law of impartiality in 
rates and accountability to Federal authority for 
integrity and impartiality in the conduct of the great 
transportation services of the nation are now fixed 
and rooted in 
Postulating only the 


our jurisprudence and legislation. 


ever-essential factor of fair, 
earnest and faithful enforcement, we may rely on 
for protection 
against the return of the evils which have evoked the 


this body of legislation adequate 


reforms, without invoking acts of a vindictive and 
destructive nature. 

Nor is it true that the measures which have reached 
the matured form of National legislation include at- 
tack, enmity or injury to sound business interests, 
either corporate or private. Extreme propositions 
may have been made; but they have not largely pre- 
On 
the contrary these laws, rightly seen, mean a sounder, 


vailed in the completed enactments by Congress, 


stronger 2nd more widely diffused prosperity for the 
real corporate interests, namely, the owners of the 
railroad shares and securities. 

Hieh railroad authority has declared the necessity 
of spending five and a half billions during the next 
two years in extensions of the railroad facilities, to 
meet the growing demands of the country, coupled 


with a grave doubt whether the securities to pay for 
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these expenditures can be floated. In view of that 
very doubt, though it is questioned whether it is a 
subject within Federal authority, it is of the utmost 
importance that the five and a half billions of securi- 
ties shall purchase the full five and a half billions’ 
worth of improvements, and not be subject to whole- 
sale though surreptitious subtractions. Surely in- 
vestors will buy bonds which represent 100 per cent. 
of their face in actual increase of the value of the 
property more readily than bonds which only en. 
hanee the security sixty, seventy or even eighty per 
cent. of the increase in liabilities. Surely stockhold- 
ers will find more satisfaction in their property, if 
it is not burdened with charges to pay interest on 
20 or 30 per cent. of bogus indebtedness, Surely the 
great body of industry will be less provoked to en- 
mity if their trailie is not called upon to pay fixed 
charges on that element of pure inflation. 

It is as much to the interest of the security hold- 
ers that favoritism in rates and the fiat quality in 
capitalization shall be prevented, as it is to the 
interest of the public that railroad capital shall earn 
a fair return on actual and unintlated investment. 
Railroad revenues cannot aitain their broadest and 
most stable dimensions when dwarfed and diverted 
by these abuses; nor can the wide increase of trans- 
portation facilities needed by growing commerce be 
secured, unless it offers to the investment of actual 
capital an adequate and reasonably assured return. 
Legislation conceived and executed in the un 
changeable resolution to maintain justice and honesty 
for and against all classes alike is beneficial for 
all alike, and establishes the foundation for the 
widest and most permanent National prosperity. 

This [ maintain to be the spirit and character of 
the laws enacted by Congress on this subject. Ad- 
ministered with unswerving fidelity to the underly- 
ing purpose, they furnish the full remedy for the 
evils. We must not forget that the eflicacy of all 
law lies in the integrity and persistence of its en- 
forcement. A diversion of public opinion into inat- 
tention or oblivion may easily be reflected in negli 
gent or partial enforcement. Against that, the only 
perceptible possibility of a mooted reaction, must be 
maintained an active and educated popular sentiment, 
judging truly the depth and breadth of the interests 
at stake, resolved to avoid on one side the rocks of 
corporate privilege and favoritism without falling 
on the other side into the whirlpool of destructive 
and confiseatory retaliation. 


For the maintenance of that enlightened popular 
opinion, the co-operation of sincere and honest men. 
laying aside private interest or personal prejudice 
for the common welfare, is invoked as the highest 
duty of patriotic citizenship. 


The last authoritative word upon the subject of 


SS 


comes from the Interstate Commerce Commission jn 
its report for 1907. 

Speaking of the body of law now extant it says; 

“It means much for the present and more for the 
future that the principles of this law have gained 
greatly in general understanding and acceptance, By 
railway managers almost without exception the 
amended law has been accepted in good faith, and 
they exhibit for the most part a sincere and earnest 
disposition to conform their methods to its require. 
ments. To a gratifying extent there has been read- 
justment of rates and correction of abuses by the car- 
riers themselves. Methods and usages of one sort 
and another which operated to individual advantage 
have been voluntarily changed, and it is not too much 
to say that there is now a freedom from forbidden 
discriminations which is actual and general to a de. 
gree never before approached.” 

What I have said has been in the main of what 
has been acomplished under the National authority 
in the past. Further exercise of that authority 
should proceed with just appreciation of real public 
needs and dissociated from political clamor, We 
must remember, again quoting from the Interstate 
Commerce Commission, that: 

“If business undertakings proportionately increase 
during future years, the railroads of the 
add to their tracks, cars, and other 
to an extent difficult to estimate. It may conserva. 
tively be stated that the inadequacy of transportation 
facilities is little less than alarming; that its con- 
tinuation may place an arbitrary limit upon the fu- 
ture productivity of the land, and that the solution 
of the difficult financial and physical problems  in- 
volved is worthy the most earnest thought and effort 
of all who believe in the full development of our 
country and the largest opportunity for its people.” 
The Commission makes it evident that the best and 
ablest railway managers now recognize the old evils 


cou ntry 


must facilities 


and abuses and the necessity for uniform Federal 
regulation in the interest of the railroads themselves, 
and that they show a disposition to co-operate will- 
ingly in the plans and methods adopted to secure 
conformity to the law. They seem now to realize 
that the railroads, having invoked the Federal power 
to be freed from onerous State restraints, they can- 
not now justly complain if the power which helped 
them also regulates them in the publie interest. 
They must take the burden, with the benefits. They 
sought liberty, and they must remember that liberty 
is not license, but is a freedom regulated by law. 

There is nothing in present conditions requiring 
any strain upon our institutions to supply a remedy 
for any mischiefs that plague the public, and there 
are no mischiefs the correction of which may not be 
attained without disturbing the public welfare. 
There is enough Federal power, if not enough Fed- 





the people, the railroads, and the national authority, 


eral legislation, to meet all Federal emergencies. 
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There is nothing affecting the external affairs of the 
Nation or such internal ones as are committed to its 
dace that Congress cannot regulate: there is noth 
ing that that 
should not regulate, and there is nothing which does 
the that 


affects them injuriously Congress 


not belong to Federal jurisdiction Con 


ress Should attempt to regulate. 


Laws enacted under the public authority in a spirit 


and toleration, enforeed 


promptly and fearlessly, repealed when found un- 


of wisdom impartially. 
suited to conditions or to be oppressive, will not only 
mark us as a people progressing in the art of self 
sovernment, but will reduce to a minimum any con- 
flict between the people and the railroads. between 
whom there should be the peace that will enable the 
one to receive and the other to render a service that 
“measures the profitable production of this vast 
country.” 





Letter Written by Abraham Lincoln in 1841. 


Mr. John F. Geeting, editor of the American 
Criminal Reports, has in his possession an interesting 
letter written by Abraham Lincoln, and giving to a 
friend in Louisville, Ky., a personal and complete 
account of a sensational murder trial in Springfield, 
in which Lincoln was one of the defendants’ counsel 
in 1841. The letter follows: 
“ SPRINGFIELD, June 1841. 
“Dear Speed.—We state of 


excitement here for a week past that our community 


19, 


have had the highest 


has ever witnessed, and, although the public feeling 
is somewhat allayed, the curious affair which aroused 
it is very far from being over yet, cleared of mys 
tery. It would take a quire of paper to give you 
anything like a full account of it, and 1, therefore. 
only propose a brief outline. 

“The chief personages in the drama are Archibald 
Archibald 
Trailor, Henry Trailor, and William Trailor, sup- 
posed to have murdered him. The three Trailors are 
brothers. The first, Archibald, as you know, lives 
in town; the second, Henry, in Clary’s Grove, and 
the third, William, in Warren county, and Fisher, 
the supposed murdered, being without a family, had 
made his home with William. 

“On Saturday evening, being the 29th of May. 
Fisher and William came to Henry’s in a one-horse 
dearborn, and there stayed over Sunday, and on Mon- 
day all three came to Springfield (Henry on horse 
back), and joined Archibald at Meyers’, the Dutch 
carpenter. That evening at supper Fisher was miss- 
ing. and so next morning some ineffectual search was 
made for him, and on Tuesday, at 1 o’clock p. m., 
William and Henry started for home without him. 
In a day or two Henry and one or two of his Clary 


Fisher, supposed to be murdered, and 








Greve neighbors came back for him again and adver- 
tised his disappearance in the paper. 

“The knowledge of the matter thus far had not 
heen general, and here it dropped entirely, till about 
the 10th inst., when Keys received a letter from the 
postmaster in Warren county that William had ar 
rived at home and was telling a very mysterious and 
improbable story about the disappearance of Fisher, 
whieh induced the community there to suppose he 
had been disposed of unfairly. Keys made this letter 
public, which immediately set the whole town and 
adjoining county agog. And so it 
until yesterday. 


has continued 

“The mass of the people commenced a systematic 
search for the dead body, while Wickersham was dis- 
patched to arrest Henry Trailor at the Grove, and 
Jim Maxey to Warren to arrest William. On Mon- 
day last Henry was brought in, and showed an evi- 
dent inclination to insinuate that he knew Fisher to 
be dead, and that Archibald and William had killed 
him. He said he guessed the body could be found 
in Spring creek, between the Beardstown road and 
Hickox’s mill. 

“ Away the people swept like a herd of buffalo and 
eut down Tlickox’s milldam nolens volens, to draw 
the water out of the pond and then went up and 
down, and down and up the creek, fishing and raking, 
and raking and ducking, and diving for two days; 
and, after all, no dead body was found. 

“In the meantime a sort of seuffing ground had 
heen found in the brush in the angle, or point. where 
the road leading into the woods past the brewery 
and the one leading in past the brick grove meet. 
From the seuffling-ground was the sign of something 
about the size of man having been dragged to the 
edge of the thicket. where joined the track of some 
small-wheeled carriage drawn by one horse, as shown 
by the road track. 

“The carriage track led eff toward Spring creek. 
Near this drag-trail, Dr. Merryman found two hairs, 
which, after a long scientific examination, he pro- 
nounced to be triangular human hair, which term, he 
says, includes within it the whiskers, the hair grow- 
ing under the arms, and on other parts of the body, 
and he judged that these two were of the whiskers, 
because the ends were cut, showing that they had 
flourished in the neighborhood of the razor’s opera- 
tions. 

“On Thursday last Jim Maxey brought to William 
Trailor from Warren. On the same day Archibald 
was arrested and put in jail. Yesterday (Friday) 
William was put upon his examining trial before 
May and Lavely; Archibald and Henry were both 
present, Lamborn prosecuted, and Logan, Baker and 
your humble servant defended. 

“ A great many witnesses were introduced and ex- 
amined, but T shall only mention those whose testi- 
mony seemed most important. The first of these 
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was Capt. Ransdell. He swore that, when William | 


and Henry left Springfield for home on Tuesday be- 
fore mentioned, they did not take the direct route—~ 
which, you know, leads by the butchershop—but that 
they followed the street north until they got opposite, 
or nearly opposite, May’s new house, after which he 
could not see them from where he stood; and it was 
afterward proved that, in about an hour after they 
started, they came into the street by the butcher- 
shop from toward the brick yard. Dr. Merryman 
and others swore to what is stated about the scuffle- 
ground, drag-trail, whiskers and carriage tracks. 

“Henry was then introduced by the prosecution. 
He swore that, when they started for home. they 
went out north, as Ransdell stated, and turned down 
west by the brick yard into the woods, and there 
met Archibald; that they proceeded a small distance 
further, when he was placed as a sentinel to watch 
for and announce the approach of any one that might 
happen that way; that William and Arch took the 
dearborn out of the road a small distance to the edge 
of the thicket, where they stopped, and he saw them 
lift the body of a man into it; that they moved off 
with the carriage in the direction of Hickox’s mill. 
and he loitered about for something like an hour, 
when William returned with the carriage, but with- 
out. Arch, and said they had put him in a safe place: 
that they went somehow, he did not know exactly 
how, into the road close to the brewery, and pro 
ceeded on to Clary’s Grove. 

“He also stated that some time during the day 
William told him that he and Arch had killed Fisher 
the evening before; that the way they did it was by 
him (William) knocking him down with a club and 
Arch then choking him to death. 

“An old man from Warren, called Dr. Gilmore. 
was then introduced on the part of the defense. He 
swore that he had known Fisher for several vears. 
that Fisher had resided at his house a long time at 
each of two different spells: once while he built a 
barn for him, and once while he was doctored for 
some chronic disease; that two or three vears ago 
Fisher had a serious hurt in his head by the burst- 
ing of a gun, since which he had been subject to 
continued bad health, and occasional aberration of 
mind. 

“Tle also stated that on last Tuesday, being the 
same day that Maxcy arrested William Trailor, he 
(the doctor) was from home in the early part of the 
day, and on his return. 11 o’elock, found 
Fisher at his house in bed, and apparently very un- 
that he asked him how he had come from 
Springfield; that Fisher said he had eome by Peoria. 
and also told of several other places he had heen at. 
more in the direction of Peoria, which showed that 
he at the time of speaking did not know where he 
had heen, wandering about in a state of derance- 
ment. 


ahout 


well: 





“He further stated that in ahout two hours hy 
received a note from one of Trailor’s friends, adyijs. 
ing him of his arrest, and requesting him to go op 
to Springfield as a witness to testify as to the stat. 
of Fisher’s health in former times; that he immedi. 
ately set off, calling up two of his neighbors as con. 
pany, and, riding all evening and all night, overtook 
Maxey and William at Lewiston, in Fulton county, 
That Maxcy, refusing to discharge Trailor upon his 
statement, his two neighbors returned, and he came 
on to Springfield. Some question being made as to 
whether the doctor’s story was not a fabrication, sey 
eral acquaintances of his (among whom was the samp 
postmaster who wrote to Keys, as before mentioned) 
were introduced as sort of compurgators, who swore 
that they knew the doctor to be of good character for 
truth and veracity, and generally of good character 
in every way. 

“Here the testimony ended and the Trailors were 
discharged, Archibald and William expressing, 
in word 


hoth 
their entire confidence that 
Fisher would be found alive at the doctor’s by Ga)- 
loway, Mallory and Myers, who a day before had been 
dispatched for that purpose, while Henry still pro- 
tested that no power on earth could ever show Fisher 
alive. Thus stands this curious affair. 

“When the doctor’s story was first made public it 
was amusing to scan and contemplate the counte- 
nances and hear the remarks of those who had been 
actively engaged in the search for the dead body, 
some looked quizzical, some melancholy, and some 
furiously angry. 


and manner, 


Porter, who had been very ac- 
tive, swore he always knew the man was not dead, 
and that he had not stirred an inch to hunt for him. 
Langford, who had taken the lead in cutting down 
Nickox’s milldam, and wanted to hang Hickox for 
objecting, looked most awfully woebegone; he seemed 
the ‘ wictim of hunrequited affection,’ as represented 
in the comic almanaes we used to laugh over. 

* And Hart, the little drayman that hauled Molley 
home once, said it was too damned bad to have so 
much trouble, and no hanging after all. T commence 
this letter yesterday, since which I received yours 
of the 13th. 

“T stick to my promise to come to Louisville. 
Nothing new here. except what T have written. I 
have not seen - —— since my last trip, and [ am 
going out there as soon as T mail this letter. 
“Yours forever, 


“ LINCOLN.” 


To attach an uninsulated wire carrying a danger: 


ous electrical current, to a tree in a highway having 
branches extending almost to the ground, 
children would be likely to climb, is held, in Temple 
v. McComb City Elec. L. & P. Co. (Miss.), 11 L. R. A. 
(N. S.) 449, to be negligence. 


which 
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Validity and Effect of Conditions Attached | 
te Legacies and Devises Against Contesting | 


7 


will. 


At an early date in England, testaters, in ordei 
to prevent their heirs or distributees from contest 
ing the validity of their wills, adopted the scheme 
of giving a legacy or devise to an heir or distributee 
the condition that the particular devise or 
legacy should be forfeited in case the devisee or lega- 
tee contested the will. 


upon 


Such a condition is classified with the conditions 
in terrorem, and should be 
strictly construed so as to prevent a forfeiture. In 
the early cases it was held that where there was 
probabilis causa litigandi, and there was no gift 
over of the legacy or 


known as conditions 


devise, a legatee or devisee 
did not by unsuccessfully contesting the validity of 
the will forfeit the legacy or devise given to him. 
Morgan (1688), 2 Vern. 90; Morris v. 
Burroughs (1737), 1 Atk. 399. See also Loyd v. 
Spillet (1734), 3 Wms, 344; Loyd v. Spillett (1740), 
2 Atk. 148. 3ut if there was a gift over of the 
legacy or devise, the breach of the condition would 
work a forfeiture. Cleaver v. Spurling, 1 Atk. 526, 
wherein a freeman of London gave by his will thirty- 
five pounds to his daughter, and provided that if 
she refused to give a release or put the executors to 
any trouble, the legacy should go over to her sister’s 


Powell v. 


children, The daughter claimed her orphanage part, 
and did not claim the thirty-five pounds legacy. and 
this was held to be a forfeiture and to vest the legacy 
in the legatee over. 

In none of these early cases was the validity of 
the conditions, as affected by public policy, con- 
sidered, but in a later case it was expressly held that 
such a condition was not invalid as contrary to the 
policy of the law. Cooke v. Turner (1846), 15 M. 
& W. 14 Sim. 493. In this case Baron Rolfe, 


in delivering the opinion of the court, said: “The 


TOT 


ground on which the argument against the proviso 


was made to rest was that every heir at law ought 
to be left at liberty to contest the validity of his 
ancestor’s will; and that any restraint, artificially 
introduced, might tend to set up the wills of insane 
persons, and would be, in the language of 
Touchst., page 132, against the liberty of law, 


cannot, however, adopt this reasoning. 


Shep. 

We 
Now, 
if a proviso is valid by way of contract. it must 
he valid hy way of condition also; and it follows, 
as a corollary from that case, that if A, having 
sueceeded to real property as heir to his father, 
should devise it partly to a stranger and partly to 
B, his next brother, subject, as to the gift to B, 
to a proviso defeating his estate in case he should 
dispute A’s legitimacy, such a_ proviso would be 
perfectly good; and yet such a condition, if we were 
to adopt the defendant’s reasoning in this case, 
would, by the death of A, be void, as infringing the 








liberty of law. It would at least 
tend to prevent, B from contesting A’s legitimacy. 


\nd it is surely as much against the policy of the 


prevent, or 


law that an heir should be disinherited by an ille- 
gitimate child as by a party claiming under the will 
of a non compos. And the same principle applies 
to the case of a proviso restraining a devisee from 
litigating some doubtful question of law. The re- 
sult is that in none of these cases is there any policy 
of law either on the one side or on the other. 

“The conditions said to be void as trenching on 
the liberty of law are those which restrain a party 
from doing some act which is supposed the state 
has or may have an interest to have done. The 
state, for obvious reasons, has an interest that its 
subjects should marry, and therefore will not, in 
general, allow parties by contracts or conditions in 
a will to make the continuance of an estate depend 
on the owner not doing that which it either is or 
may be the interest of the state that he should do. 
So the state is interested in having its subjects em- 
barked in trade and agriculture; and, therefore, the 
law will not give effect to a condition defeating an 
estate in case its owner shall engage in commerce, 
or sow his arable land, or the like. The principle 
on which such conditions are void is analogous to 
that on which conditions defeating an estate, unless 
In the latter 
case, the condition has a tendency te induce the vio- 


the owner commits a crime, are void. 


jjation of a positive duty; in the former, to pre- 


vent the performance of what partakes of the char- 
But in the case of a 
condition such as that before us, the state has no 
the interest of the 
There is no duty, either per- 


acter of imperfect obligation. 


interest whatever apart from 
parties themselves. 
fect or imperfect, on the part of an heir to contest 
his ancestor’s sanity. It matters not to the state 
whether the land is enjoved by the heir or by the 
therefore, that the law 
leaves parties to make just what contract and en- 
gagements they 
or not raising 
themselves, the 


devisee; and we conceive, 
may think expedient. as to raising 
questions of law or of fact among 
sole result of which is to give the 
enjoyment of the property to one claimant rather 
than to another. 

“The question whether this proviso is void as being 
contrary to the policy of the law may he well 
tested by the would 
stood if, instead of a condition subsequent, it had 


considering how case have 


heen made (as in substance it might have heen) a 
condition precedent. Suppose that the testator had 
said: ‘In ease my daughter and her husband shall 
execute all deeds necessary for settling my estate in 
manner hereinafter mentioned, then T give her, ete.” 
Surely there could have been no doubt of the valid- 
ity of that as a condition precedent; and, if so, 
it must be good as a condition subsequent; for, 
where the condition is bad on the ground of public 
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policy, it obviously must be bad whether it be pre- 
cedent or subsequent; for the law will no more allow 
anything contrary to public policy to be 
means whereby a party shall entitle himself to an 
estate than it will allow it to be a means whereby 
he shall be deprived of that of which he is already 
in possession. 


made a 


“On these grounds, thinking that there is no 
question of public policy involved, and considering 
that the law leaves it to the parties interested in 
the property, and to them alone, to decide for them- 
selves what questions of law or of fact they shall 
insist on or abandon, we come to the conclusion that 
the proviso is good, and we shall certify to the 
Lord Chancellor accordingly.” 

And in a later appeal to the Privy 
Council from the decision of the Court of Queen's 
Bench, which reversed the decision of the Superior 


case, on 


Court for the province of Quebec, wherein it was 
held, reversing in bane the decision of Tascherean, 
J., that such a condition was not 
laws of Quebee, the court 


invalid under the 
referred with approval 
to the case of Cooke v. Turner, supra, and affirmed 
the decision of tle Quebee Superior Court uphold 
ing the validity of the condition. 
turel (1874), L. R. 6 P. C. 1. 
very full and interesting discussion of the French 
and civil law. 

In the United States, while the decisions upon 
the question of the general validity of such condi 
tions are in accord, they are not in accord upon the 
question of the effect of a breach of the condition 
and what 


Fvanturel vy. Evan- 
This case contains a 


constitutes a breach. 

In Alabama it has been held that a testator has 
an undoubted right in disposing of his property to 
provide that any legatee or devisee who contests his 
will or seeks to set it aside shall forfeit all inter- 
est under it. The will provided that: “It is my 
will that if any one of my children shall resist the 
probate of my will, or petition to break or set. it 
aside, such child or children shall not have any part 
of my estate whatever, and the portion intended for 
such child shall be distributed among those of my 
children mentioned in item No. 8 who shall not 
oppose my will, in the same way that the balance 
of my estate is therein directed to be distributed; 
the child or children opposing my will being ex- 
eluded from any participation therein.” Tt was 
held that a child who, without making himself a 
party to a contest instituted by another devisee, 
actively interfered in behalf of the contestant, ad- 
vising and aiding him. was equally within the pro- 
hibition. and his interest under the will was for- 
feited though the contest was abandoned without 
being brought to trial. Donegan v. Wade, 70 Ala. 
501. 


In New Jersey the validity of such a condition 





has been upheld, and it has been further held that 





—, 








a breach of the condition would incur the prescribed 
forfeiture as regards a devise, though there was no 
gift over of the subject-matter of the devise, and 
though there was probabilis causa litigandi.  Hoit 
v. Hoit, 42 N. J. Eq. 388. 

In Tennessee such a condition has also been held 
valid, and it has been further held that its breach 
would work a forfeiture of a legacy as well as a de. 
vise, though there was no gift over of the subject. 
matter of the legacy, 
(Tenn.), 310. 


In Ohio, where such a condition was upheld, it 


Thompson v. Grant, 14 Lea 


was also further held that in case of a legacy its 
breach would work a forfeiture though there was 
uo express gift over, and that the subject-matter of 
the legacy would pass under a_ general residuary 
clause. Bradford v. Bradford, 19 Ohio St. 546. 

In South Carolina, where a testator prior to his 
death gave to his mistress and his illegitimate chil 
dren a greater share of his estate than allowed, and 
provided in his will that any legatee or devisee 
attacking the gift should forfeit all rights under the 
held valid. 
Banskott, 1 Rich. Eq. (S. Car.) 465, 

In Pennsylvania, the court, per Thompson, Jr., 


will, the condition was Briethaupt vy. 


In Pennsylvania, the court, per Thompson, J., 
in a case where such a_ condition was involved 
stated that the condition was valid, but that the 


result of the authorities was to the effect that if 
there was probabilis causa litigandi the breach of 
the condition would not work a forfeiture, and that 
in case of a legacy if there was no gift over a 
breach of the condition would not work a forfeiture. 
These expressions of opinion, however, were merely 
obiter dicta, as the decision that there was no for 
feiture was based on the ground that the acts of 
the devisee were not within the prohibition of the 
condition which the court said should be strictly 
construed. Chew’s Appeal, 45 Pa. St. 228. The 
above case is cited in an Dyke’s Appeal, 60 Pa. 
St. 491, to the effect that in case of a legacy if there 
was no gift over the breach of the condition would 
not work a forfeiture. 
127 Pa. St. 486. 

In Friend’s Estate (1904), 209 Pa. 442, the court 
again stated that such a condition was valid, but 
held that where there was probabilis causa litigand 
the breach of the condition would not work a for- 
feiture of a legacy, and with regard to the question 
whether there was probabilis causa litigandi, said: 


See also Cochran v. Cochran, 


“Whether there was probabalis causa litigandi must, 
in every case, be for the court distributing the estate 
of the testator, and when it is clear that there was 
such cause, the same decree ought to be made that 
was made here. If it is not clear, or if it be doubt- 
ful whether there was probable cause, the will of 
the testator should be regarded as supreme, and his 
direction to forfeit carried out. A disappointed bene- 
ficiary under a will is not to be encouraged to make 
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a contest to set it aside, and when he does so, in 


the face of notice from the testator that he shall have 


nothing if he attempts to strike down his provisions. | 


he must understand the imminent risk he runs. The 
Orphans’ Court is a court of equily, and its judges, 
when passing upon the question of forfeiture under 
such testamentary clause, sit as chancellors. To 
their consciences are committed, in the first instance, 
the proper appellate 
court, the imperiled interests of legatees or devisees 


subject always to review by 


who contests wills making them conditional bene 


ficiaries, as Mrs. Friend made her children and 
And after a review of the evidence 
the finding of the lower court that there was proba 
bilis causa Ltigandi was upheld. In the 
court cited with approval the New of 


Jackson v. Westerfield, infra. 


grandchildren.” 


this case 
York case 


In New York, in the Special Term of the Supreme 
Court, the validity of such a condition was_ recog- 
nized, but it was held that if there was probabilis 
causa litigandi opposition to the probate of the will 
would not work a forfeiture of a legacy. 
v. Westerfield, 61 How. Pr. (N. Y.) 399. And in a 
later acse in the General Term of the Supreme Court 
tne general validity of such a condition was again 
recognized, but it held that as prohibiting a 
the guardian of an infant 
legatee appointed by the probate court the condition 
was invalid as against 


Jackson 


Was 


contest instituted by 


public poliey. 
Thompson, 59 Hun (N. Y.), 545. 
court 


Bryant v. 
the 

*T see no way, except as hereinafter 
relieving infant the palpable 
fact that there was a very serious contest made over 
her father’s will by another in her behalf. The ae- 
tion taken in such contest bound, so far as any de 
cree of the surrogate could bind parties upon the 
question of the testamentary capacity of the testa- 
tor, as completely as though she had been of ful) 
age and had the selection of the counsel who should 
conduct her defense to the probate of the will. Was 
it the intention of the testator to cover only the case 
where there was a personal and responsible act taken 
by one of the legatees against the will? T think not. 
He intended to embrace all where a contest 
should be made to the probate of the will where, by 
the judgment rendered upon such contest, the pro- 
visions of the will might be defeated. In such a ease 
it was his obvious purpose to deprive the party of 
any benefits under the provisions in the will. 


In this case 
said: 
stated, of 


the from 


eases 


“It follows, therefore, as it seems to me, that the 
respondent failed to observe the condition upon which 
the bequest was made to her. and, consequently, that 
she cannot now, having been defeated in the probate. 
receive anything from the estate, unless the provision 
in question, when aimed at an infant, is to be deemed 
void as being against public policy. It may well be 
said that the public has no concern with the question 
whether the will of a certain person shall be denied 








probate upon the ground of want of testamentary 
capacity, and that, consequently, a bequest 
tioned upon 


condi- 
a party of full age not raising such a 
question may be deemed valid and may be defeated 
by the subsequent act of the party in violation of 
the condition upon which the bequest made. 
Any reasonable condition may be contained in a will, 
but 


course of 


Was 


where the condition is such as to subvert 


the 
the 
court of the right and duty imposed upon it by law 


judicial proceedings and to deprive 
to institute, of its own motion, proper proceedings 
for the protection of the infant’s rights, the question 
immediately becomes one of public policy and brings 
into the considerations. 

Any provision in a will which in its applica- 


discussion entirely new 


tion comes in conflict with the organic or statutory 


law of the State, by which it is made the duty of the 
court to look after the rights of infants, irrespec 
tive of the fact whether they are of tender vears or 
not, must be deemed to be illegal and void as being 
against public policy. A testator cannot be permitted 
thus to obstruct, by any clause in his will, the neces- 
sary steps prescribed by law for the conduct of judi- 
cial proceedings in the case of infants, where the 
paramount duty of the court is to act in behalf of 
its wards and for their best interests. No penalty 


or forfeiture can be worked against such a_ party 


who has done nothing more than to submit his rights 
to the adjudication of the courts. 

On the the 
through to 


one hand, court would be required, 


its officers, examine into and ascertain 
the rights of the infants and determine whether a 
contest by the ward should be made, and then, after 
so deciding, if the contest had and it 
of the same or an- 
other court, the provisions of the will for the infant 


would 


was proved 


unsuccessful, by the judgment 


become inoperative, though every = step 
in the contest was taken intelligently and in good 
faith and without the consent of the infant. No 
such restraint upon the independence of officers 
charged with a duty to their wards can safely be 
tolerated in last wills. With adults the case is dif- 
ferent. They may give away their rights: they may 
waive the provisions made for them; they are at lib- 
erty to enter upon a contest of a will or not. at 
their pleasure; but with the case is other- 
They have no voice in the matter. The court 
acts for them, nd it would be against the policy of 


infants 
wise, 


the State to permit its action to be stayed or tram- 
meled by a testamentary paper imposing a forfeiture 
upon its ward in case it should exercise its judicial 
functions in that particular instance.” An appeal 
(128 N. Y. 426) on the 
ground of want of interest in the appellants. See, 
also, Woodward v. James, 44 Hun (N. Y.), 95. In 
Matter of Barandon, 41 Misc. (N. Y.) 380, the valid- 
ity of a condition for a forfeiture of a legacy or 


in this case was dismissed 


devise in case the will is contested, was again up- 
held. See, also, In re Grote’s Estate, 2 How. Pr. 
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(N. Y.) N. S. 140; In re Stewartf Will, 5 N. Y. 


0 


Supp. 32. 


In the United States Supreme Court it is stated 
obiter, as the conclusion warranted by the authori- 
ties, that where legacies are given to persons upon 
condition not to dispute the validity of the will, the 


condition is not in general obligatory, but only in 
terrorem, and if there exists probabilis causa Liti- 
gandi, the non-observance of the condition will not 


work a forfeiture, but if there is a gift over of the 


legacy in case of a breach of the condition, it re- 
mains no longer a condition in terrorem, but as- 
sumes the character of a conditional limitation and 
breach of the condition will 
the legacy. 
398. 


work a 
Smithsonian Inst. v 


forfeiture of 
. Meech, 169 U. S. 


In Virginia it has been held that a condition an- 
neyed to a legacy declaring the legacy forfeited if 
any attempt is made to contest the will did not 
work a forfeiture if there was no gift over of the 
legacy, and that a provision that the legacy should 
revert to the estate was not a sufficient gift over 
even in connection with a general residuary clause. 
Fifield v. Van Wyck, 94 Va. 557. 

According to the weight of the foregoing author- 
ities the following principles, whether based on 
proper grounds or not seem to be established. (1) 
Conditions annexed to legacies and devises provid- 
ing for a forfeiture in case the will is contested are 
valid. (2) In case of a legacy. a breach of the con- 
dition will not work a forfeiture unless there is a 
gift over of the subject-matter of the legacy. (3) 
If there is no gift over and there was probabilis 
causa litigandi, a breach of the condition will not 
work a forfeiture either as regards a legacy or de 
vise. (4) Where the will is contested on behalf of 
an infant legatee or devisee, the forfeiture will not 
be decreed irrespective of whether there was a gift 
over or not.—B. B. C., in Chicago Law Register. 





;@3 
Lawyers and the Premiership of England. 


The promotion of a member of the bar to the high- 
est position to which a British subject can attain is 
a notable event in the history of the legal profession, 
in which all its members can take a legitimate pride. 
Mr. Asquith has won his way to the Premiership by 
a combination of intellectual gifts of the highest or- 
der. A cultured and logical mind, a calm and inde- 
pendent judgment, a remarkable -power of lucid 
statement, a courageous belief in his convictions, a 
fine sense of patriotism—these are among the great 
qualities which have won for him the confidence and 
admiration of the nation. His career at the bar, 
much more distinguished than that of many an ad- 
vocate who lives in the glare of sensational trials, 
has now, presumably, been finally closed, for the 





ao 





right honorable gentleman, though he created a pre. 
cedent by resuming his practice after he ceased to be 
home secretary, is scarcely likely to create yet an. 
other by returning to the bar as an ex-Prime Minis. 
ter. In the performance of his high duties he has, jr. 
respective of political feeling, the sincere good wishes 
of every member of his old profession. 

It is nearly a hundred years since a lawyer was at 
the head of the government. The last practising 
lawyer to occupy the position was Mr. Spencer Per- 
cival, who was assassinated in the lobby of the House 
of Commons in 1812. Mr. Percival, who, like Mr, 
Asquith, was a member of Lincoln’s Inn, was succes 
sively Solicitor-General and Attorney-General in the 
Addington administration. He may, indeed, be re. 
garded as the only other practising member of the 
profession who has risen to be Prime Minister. Gren. 
ville was called to the bar at the Inner Temple in 
1735, and Pitt at Lincoln’s Inn in 1780, but neither 
made any prolonged attempt to practise, Pitt’s only 
active connection with the bar being a single journey 
on the Western Cirevit. It has apparently become 
less difficult for practising members of the bar to win 
distinetion in the Legislature, Mr. Asquith will pre- 
side over a cabinet in which the legal element is un- 
Lord Loreburn, Mr. Haldane, 
Mr. Birrell, Mr. MeKenna, Sir Henry Fowler and 


precedentedly large. 


Mr. Lloyd-George have all been practising lawyers. 
If the rumor that Mr. Lloyd-George will succeed Mr. 
Asquith as Chancellor of the Exchequer prove to be 
well founded, the two chief members of the cabinet 
will be lawyers, the one a barrister and the other a 


solicitor.—Law Journal (London). 
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The Proposed Court of Patent Appeals. 
By Orro RaymMonp Barnett, of the Chicago ( Hl.) 
Bar. 


Experience has demonstrated that nowhere was the 
foresight and wisdom of the framers of the Federal 
Constitution more clearly shown than when they em- 
bodied in that instrument the provision that to en 
courage progress in science and the useful arts, 
Congress should have authority to secure to writers 
and inventors for limited times, exclusive rights to 
their productions. 

When the Federal Constitution was drafted, the 
manufacturing industries of this country were in- 
significant. Since then the industrial progress of the 
United States has been one of the marvels of the 
world’s history and this progress and the supremacy 
of American manufacturers have been due in no small 
degree to the inducements held out by the Federal 


patent system. The enactments of Congress under 


this clause of the Constitution have been for the 
most part wise and liberal, and nearly 900,000 patents 
for inventions have been granted. 
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While a few of these inventions have been of a 
revolutionary character, by far the greater number 
have been for the relatively slight improvements, 
seemingly insignificant of themselves, but which in 
the aggregate have marked the advance from the first 
erude to the perfected marvel 
mechanism. The of the 
motive, from the De Witt Clinton of early days to 


idea of modern 


evolution railway loco- 


the intricate powerful mechanism which annihilates 


space and carries the traveler between Chicago and 


New York in eighteen hours, has been marked by 
thousands of inventive ideas which have gradually 
solved the problems which confronted the carlier 
workers in the art and which have been embodied in 
thousands of patents granted to those whose in- 
genuity has made the modern locomotive a_possi- 
bility. 

This same history is true of all branches of in- 
dustry and the hope of reward held out by the patent 
system has been no small factor in stimulating re- 
search and experiment. 

Our industrial development and the growth of the 
patent system have gone hand in hand, and, as the 
records of the patent office show, this growth has been 
almost, if not quite, in a geometrical ratio. Almost 
every commissioner of patents of recent years has 
granted, during his term of office, nearly as many 
patents as were granted by all of his predecessors, 
and, although the first patent for an invention was 
1791 
and nearly 900,000 patents have been granted to date, 
and the term of United States 
seventeen 


granted by the United States government in 


letters is 


nevertheless 


patent 
$00,000 
patents, nearly 50 per cent. of all which have been 


only years, over 


granted, are still in force. At the present time the 
patent the of 
40,000 patents and examining about 60,000 applica 


office is granting in neighborhood 
tions per year. 

As a result of these conditions, and notwithstand- 
ing the admirable system which prevails in the patent 
office, it necessarily follows that many patents are 
granted which purport to secure exclusive rights for 
seventeen to 
right 


years against the entire 
fact, of 


either because of prior public uses of which the 


public 


as 
mechanisms which, in are common 
patent office has no record, or because disclosed in 
some prior patent or patents which have been over- 
looked by the patent office examiners, or because of a 
difference in judgment between the courts and the 
patent office as to whether the patented matter is 
such a departure from what was known to be old as 
to constitute invention. Consequently many patents 
are held by the courts to be invalid and, although a 
patent purports on its face to give the patentee the 
right to exclude all others from making, using or 
selling the patented apparatus or process for a period 


of seventeen years, the courts are loath, in the first 


instance, to protect this prima facie right by granting 
the in- 
It follows that in most instances a patent 
value rights to the 
patentee until after it has gone the full length of 
contested litigation including a decision by the court 
of last resort. 

Prior to the creation of the United States Circuit 


a preliminary injunction against alleged 


fringer. 
is of no to secure exelusive 


Court of Appeals, all appeals in patent cases went 
directly from the United States Circuit 
have exclusive jurisdiction the first 
stance, to the United States Supreme Court. 


Courts, 
in- 
Al- 
though technically a decision, even by the United 


which in 


States Supreme Court, holding a patent invalid is 
not a decision in rem invalidating the patent, but is 
merely an adjudication as between the parties to 
that particular suit, yet the effect of such a decision, 
with few if any exceptions, has been the same as if it 
were a judgment in rem, and when once a patent is 
held invalid by the United States Supreme Court the 
eases are rare indeed when the general public is not 
perfectly safe in thereafter disregarding that patent. 

When, however, the Supreme Court docket became 
so congested that cases appealed to it could not be 
decided until several years after reaching that court 
a patentee was indeed fortunate if be could obtain a 
final decision as to the validity and scope of his 
patent within five years after its grant. More often 
of the life patent expired 
‘before the status of the patent was so definitely de- 


ten years of a 
termined that, on the one hand, the public would 
know whether or not it must respect the patent, or 
the patentee, on the other hand, would be in’ enjoy- 
ment of the exclusive rights which the patent pur- 
ported to grant to him. 

When the United States Circuit Court of Appeals 
was created, it was thought that speedy justice would 
be assured by dividing the appellate work between 
nine courts of appeals which would promptly dispose 
These United States 
Courts of Appeals were given final jurisdiction in all 


of all matters appealed to them. 


eases arising under the patent laws of the United 
States subject, of course, to the ever present author- 
ity of the Supreme Court to call any cause before it 
by writ of certiorari. 

The vears which have passed since the Courts of 
Appeals were established have demonstrated, however, 
that neither the public nor the patentee is any better 
off than under the old system, for, since the decision 
of the Court of Appeals of any one circuit is of no 
binding effect in any other cireuit, even in the Cir- 
euit Courts, and the rule laid down by the United 
States Supreme Court in Mast, Foos & Co. v. Stover 
Manfg. Co., 177 U. S. 485, 20 Sup. Ct. Rep. 708, 44 
L. Ed. 856, has so modified the old doctrine of comity 
that it has been whittled away to the vanishing point, 





we are confronted by the fact that we have nine 
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courts of last resort, each supreme in its own circui 
and each free to construe a patent as the same ma 
appeal to it. 
been decided by a Circuit Court of Appeals, tl 
patentee, if he is at all persistent and if the decisio 
is adverse to him, immediately seeks an opportunit 


to relitigate the patent in some other circuit against 


some other infringer in the hope either of obtainin 
a decision which shall be more favorable to hin 
either as to the validity of his patent or as to th 


scope of its claims. 


Meanwhile the publie is not safe in using the in 


vention because the public knows that any one of th 


other eight courts of appeals may arrive at a dif 
ferent conclusion and may so sustain the patent or 
construe it as to the scope of its claims as to make 
any use of the patented device dangerous, and, even 


in the cireuit in which the patent was first passe: 
upon, no one is safe in using the patented invention 
because of the possibility that the case may ulti 
mately reach the Supreme Court by a writ of cer 


tiorari, in case of a conflict between different courts 


of appeals, and the Supreme Court may then sustait 
the patent. 


On the other hand, if the patentee prevails in the 


eireuit in which his patent is first litigated, there is 


always a probability that he may have to make the 
same fight over again in other circuits as < 


ug 
other infringers. 


The complications which have actually arisen from 


this situation would make a long and 


story, but it is not possible to even briefly review 


them in this article. Suffice it to say that these com 


plications are not theoretical, but are very real, and 


differences of opinion between Cireuit Courts of Ap- 
peals of different circuits as to the same patent and 
upon substantially the same record, are not at all 
uncommon. That such differences give rise to a situ- 
ation which complicates business affairs and which 
leaves the inventor and the public quite at sea and 
which involves extended and repeated litigation, with 
all of the delay, expense and annoyance incident to it, 
is obvious. 

It is the genera] impression that where there is 
such a conflict between Circuit Courts of Appeals, the 
United States Supreme Court will grant a writ of 
certiorari as a matter of course, but such is not the 
ease. Except for one or two very general pronounce- 
ments, that court has carefully refrained from stat- 
ing under what conditions it will or will not grant 
the writ of certiorari, but in recently going through 
a card index of all applications for this writ which 
have been presented to the United States Supreme 
Court, the writer of this article found that about 50 
per cent. of such petitions which were based upon a 
conflict of decisions were denied by the Supreme 
Court. 


But even if the writ of certiorari should be granted 


As a result, when a patent case has 


ainst 


interesting 





t, as a matter of right in case of such conflict of de. 
y j cisions, it will be realized that in the ordinary course 
of patent litigation, a litigant cannot hope to bring 
ve | two successive suits to a final hearing in separate 
nj} courts of appeals in less than four or five years and, 
y]ift the writ is granted, the case will not be disposed 
of in the Supreme Court in less than a year longer, 
g{so that at least five or six years of the life of the 
1, | patent will be lost before the status of the patent is 
e | definitely determined, and, meanwhile, in case the 
patent is held to be invalid, the patentee will have 
been using his patent as a threat to keep many manu 
e}facturers from using that which they have a_ perfect 
right to use. On the other hand if the patent is ulti- 
rj} mately sustained the patentee will have been deprived 
f at Jeast one-third of the life of his patent and 
with no probability of any adequate recovery to com 
1} pensate him for such loss. 


1 These considerations have made it clear that in our 
judiciary system there should be a provision whereby 
a patent grant which, on its face purports to be good 
for the whole country and against the entire public, 
1} may be speedily passed upon by a court of last resort 
having such authority that its decision shall be co- 
extensive with the territory, covered by the grant of 


the patent, so that, on the one hand, if the patentee 
‘| prevails, he may have his patent rights respected 
throughout the entire country and may be protected 
by a preliminary writ of injunction and, on the other 
hand, if such court of last resort holds his patent to 


be invalid, that pronouncement will be made for the 


‘benefit of the entire public at the earliest possible 
moment, and the publie will know that it is free to 
use that for which a patent should never have been 
granted. 

It is to provide such a court that it has been pro- 
posed to create a Court of Patent Appeals. 

So far as I am aware, the basis of the present plan 
for such a court was first suggested several years 
ago, at a meeting of the American Bar 
by Mr. Frederick P. Fish, of 
tion referred the matter to its committee on patent, 


Association, 
Boston. The associa 
trade-mark and copyright law and a bill was very 
carefully prepared providing for such a court. 

This bill was reported to the meeting of the Ameri- 
ean Bar Association the 


following year and was 


unanimously endorsed by that association. Further 
discussion and correspondence with leading members 
of the bar and with judges of the various Federal 


bill 
The bill in its present form was sub- 


courts suggested certain changes in the 
time to time. 


from 


mitted to the American Bar Association at its meet- 
ing held at Portland, Maine, in August, 1907, and 
after discussion in open meeting was unanimously 
endorsed and the committee on patent, trade-mark 
and copyright law of that association was authorized 
to use all efforts to have the bill 
passed. 


introduced and 
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In providing for such a court, two general plans 


were suggested, the first to create a court of five 
judges, to hold oflice for life and to have tinal juris- 
diction on appeal from the Circuit Courts in all cases 
arising under the patent laws of the United States. 
it was believed by those interested in framing this 
vill that such a specialized court, with a life tenure 
of office, would be in grave danger of becoming ex- 
tremely narrow and tecimical, because a jurisdiction 
limited strietly to questions arising under the patent 
laws of the United States would be very narrow as 
compared with that of any court of general jurisdic- 
tion, although the cases coming before that could 


involve would, at 


would very large interests and 
times, involve very broad questions. 

fhe alternative plan which was adopted by the 
committee and by the American Bar Association, pro- 
vides that the presiding justice shall be appointed for 
life, by the President of the United States, with the 
approval of the Senate, and that the four associate 
judges shall be assigned to the Court of Patent Ap- 
peals by the United States Supreme Court. These 


associate judges may be assigned from either the 
cireuit or district bench, and, after the first assign- 
ments, they shall be designated to sit in the Court of 


Patent Appeals at Washington for a term of six 
years, subject to redesignation at the end of that 
time. While sitting in the Court of Patent Appeals 
the associate judges will receive a salary of $11,500 
per year. 

The following advantages are claimed for this plan: 

First. It creates only one new judgeship. 

Second. It 


United States 


Court to seleet for service on the Court of 


enables — the Supreme 
Patent 
Appeals those judges who have shown by their ser- 
vice in the Cireuit Courts that they are experienced 
and qualified in deciding patent causes, 

Third. It will send back to the Cireuit Courts from 
time to time judges who have for a period of years 
had special training in the Court of Patent Appeals 
in deciding patent causes. 

Fourth. By abolishing the appellate jurisdiction in 
patent causes of the Circuit Courts of Appeals, judges 
can be spared from the cireuits to sit in this Court 
of Patent Appeals, because this plan involves no addi- 
tional litigation, but merely redistributes work which 
would otherwise have to be handled by the courts of 
appeals and, indeed, by removing the incentive for 
bringing suecessive suits in different cireuits upon 
the same patent, this plan will tend to lessen the 
amount of patent litigation. 

Fifth. By abolishing the jurisdiction of the courts 
of appeals in patent causes, there will be no reason 
why any cireuit or distriet judge should not hear any 
patent case at nisi prius, whereas at the present time 
it has often occurred that the cirenit judges who sit 
in the courts of appeals will not hear patent causes 
in the first instance because they do not wish to dis- 











qualify themselves from hearing such causes on ap- 
peal. 

Finally, and not the least advantage of this plan, 
is the fact that, if in practical working it should not 
prove to be the better plan, it may ve readily changed 
to a life tenure plan by an amendment of the law at 
any session of Congress providing that the Presideut 
shall appoint the four associate judges for life. 

A careful examination of the dockets of the various 
Cireuit Courts of Appeals shows that the volume of 
patent litigation, while sufficient to occupy a single 
appellate court, is yet within such limits that such 
a court would be able, for many years to come, to 
keep up with its docket, so that within a few months 
after any patent had been passed on at final hearing 
by a Cireuit Court it would be possible to obtain a 
decision by the Court of Patent Appeals whereby, on 
the one hand, the patent, if invalid, would be so held 
and the pubiie rights protected at the earliest pos- 
sible moment, and, on the other hand, if the patent 
should be sustained, the publie would be promptly so 
notified by the decision of the Court of Patent Ap- 
peals and the patentee could immediately protect his 
patent by injunction throughout the United States 
subject, of course, to any new defense which might be 
established to the satisfaction of the court in any 
subsequent litigation. 

The bill creating this Court of Patent Appeals is 
now pending in Congress as House bill No. 14047 and 
Senate bill No. 3161. Copies of the bill may be had 
upon application and the committee of the American 
Bar Association having this in charge earnestly asks 
the support of all lawyers to whom this plan com- 
mends itself, because this is a matter which vitally 
concerns every manufacturer in the United States 
and which ought to receive the support of their gen- 
eral attorneys as well as of the attorneys whose time 
is more particularly devoted to patent litigation. 
relieve the 
courts of appeals of a part of the work now done by 
them will, of course, facilitate the disposition of 
other eases pending in those courts and, in that way 
also, the creation of the Court of Patent Appeals is 
a matter of interest to the general attorney.—Michi- 


Furthermore, any measure which will 


gan Law Review. 
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The Humorous Side of the Law. 

When Grover Cleveland was practising law in Buf- 
falo one of his friends was a lazy young lawyer who 
was forever pestering him with questions about legal 
points that he could just as well have looked up for 
himself. Even Cleveland’s patience had an end. One 
day as his friend entered he remarked: 

“There are my books. Help yourself to them. 
-You can look up your own case.” 

The lazy lawyer stared at him in amazement. 
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“See here, Grover Cleveland,” he said, indignantly, 
“IT want you to understand that you and your old 
books can go to thunder. You know very well that 
[ don’t read law. I practice entirely by ear.”—The 
Green Bag. 

An anecdote is told that one cold night John C. 
Spink, Judge Way and Chief Justice Waite of the 
United States Supreme Court, and a number of other 
lawyers of that day, were attending court in the 
Maumee Valley, and were stopping at a hotel kept 
by Mr. Kingsbury, an uncle of Col, Henry D. Kings. 
bury. They were sitting in a circle about a large 
fireplace, telling yarns and 
hugely. 

A man rode up to the hotel on horseback, dis 
mounted, stripped off his overcoat, leather overshoes, 
and was escorted, before fairly warm, into the dining 
room for supper. 


enjoying themselves 


After eating his supper the stranger, who had the 
appearance of being a well-to-do farmer, was invited 
into the sitting room adjoining the bar room, where 
the lawyers were seated before the fire. The man 
was cold, fairly chilled through from riding, but 
there was no move on the part of the lawyers to 
make room for him near the glowing logs in the fire. 
place, but they were otherwise quite cordial in their 
greeting, and evidently thought to have a little sport 
at the expense of the stranger. 

One asked the man where he hailed from. “ Chi- 
cago,” was the reply. Then another inquired as to 
the condition of the roads there. ‘“ They are horri- 
ble,” he said, and, continuing, remarked that “ the 
roads through the swamps between here and Chicago 
are the worst I ever saw—worse than hell.” 

This last remark struck Judge Way as an opening 
for the fun to begin, so he turned to the stranger 
and said: “ My dear sir, you speak like one familiar 
with hell. How are things down there,” 

To this the stranger replied: “ Oh, it is there just 
as it is everywhere else, the lawyers are always near- 
est the fire. 

The circle opened at once and made room for the 
shivering stranger.—Virginia Law Register. 
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New York Divorce Law. 


There is printed elsewhere to-day the opinion of 
Mr. Justice Laughlin, in which he reluctantly concurs 
in a decision of the Appellate Division, holding in- 
valid a foreign judgment of divorce and treating a 
second marriage contracted on the faith of it as 


ground for a divorce in this State. We trust that 
this judicial protest will receive wide attention. 
Judge Laughlin calis attention to the “ unfortunate 
state of the law relating to divorce, by which a di- 
vorce is regarded as valid in one State and void in 
another, with all the deplorable consequences which 





Re 
—., 


shock the sensibilities of decent men and women anj 
bring untold disgrace and misery on their innocent 
offspring.” We may repeat what has often been here 
said, that by far the most important factor in the 
conflict of interstate divorce law, with all its hard. 
ship and misery, is the insular policy of the State 
of New York. 

On January 22, 1908, we commented upon the de. 
cision of the Court of Appeals in Olmsted v. Olmsted, 
190 N. Y. 458, in which the brand of illegitimacy was 
stamped upon children of a second marriage, as it 
seemed to us, unnecessarily and deplorably. The 
Appellate Division, in the same case (118 App. Diy, 
69), laid down a theory, which had considerable sup. 
port in previous adjudications in our State and else. 
where, to recognize legitimacy as a personal status, 
independent of the matrimonial status fo the parents 
in a particular jurisdiction. The court of last resort, 
however, refused to countenance such distinction, 
We informed that a writ of error has _ been 
granted in Olmsted ‘v. Olmsted, and shall await with 
great interest the determination of the appeal by the 
Supreme Court of the United States. If that tribu- 
nal shall distinguish Olmsted v. Olmsted from Had- 
dock v. Haddock, 201 U. 8. 562, a very substantial 
publie service will be rendered. 

The case reported to-day illustrates the absurd in- 
justice of New York divorce law as between the par. 
ties to marriages themselves. The plaintiff and de. 
fendant were married in this State and lived here 
together for a number of years, and plaintiff con- 
tinued to reside here. The defendant left her hus 
band and went to Virginia, where she procured a di- 
vorce on the ground of adultery, the husband being 
served only by publication and not appearing. The 
defendant then remarried, and the present action is 
for divorce because of the defendant’s cohabitation 
in her new marriage relation, Under the existing 
condition of the New York law the Appellate Division 
was obliged to hold that the Virginia divorce, al- 
though granted for a cause which was sufficient ac 
cording to the law of New York, is nugatory and that 
the new divorce sought here must be granted. It is 
a glaring anomaly that the State of New York itself 
will grant a divorce upon substituted service and 
without the appearance of the defendant, and yet will 
not recognize a similar divorce obtained in a sister 
State, even though the cause be one sanctioned by 
New York law. 

Judge Laughlin expresses the opinion that the con- 
dition of affairs “ may be ameliorated to some extent 
by the legislative and judicial departments of the 
respective State governments.” As far as New York 
is concerned, we think the only amelioration can come 
through the Legislature. 

A statute should be passed to cover the situation 
disclosed by Olmsted v. Olmsted, providing that all 


are 


‘children shall be legitimate where their parents have 


contracted marriage after a divorce of one or both of 
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them, pronounced in any court having jurisdiction of 
the subject matter and jurisdiction of the parties ac- 
cording to the local law, whether such children were 
porn before or after the contraction of such marriage. 
This is said on the assumption that the Supreme 
Court of the United States will not distinguish Olm- 
sted v. Olmsted from Haddock vy. Haddock; it may be 
that the final decision in the Olmsted case will clear 
up the question of interstate legitimacy without the 
aid of additional legislation. 

Again, the New York Legislature should do away 
with the inconsistency disclosed by the case reported 
to-day. Judge Laughlin’s suggestion for confining 
the power of our own courts to grant divorces upon 
substituted service to cases in which New York was 
the matrimonial domicile, so that the divorce when 
obtained shall have universal extra-territorial valid- 
ity, is worthy of careful consideration, If nothing 
more can be obtained in the present state of public 
sentiment, that reform certainly should be secured. 

But we think the Legislature should go further. 
Judge Laughlin’s suggestion would make New York 
law consistent with itself, but it must be remembered 
that the New York attitude towards foreign divorces 
is exceptionally strict. We 
occasion: 


remarked on a former 

“It might be provided by statute that divorces ob- 
tained in other States, in accordance with the laws 
thereof, shall valid here. This 
would amount to the administration of comity by a 
Legislature, and there is no good 
should not be thus effectuated, The Congress of the 
United States frequently formulated interna- 
tional comity with regard to tariff laws, and States 
have definitely prescribed interstate comity, for ex- 
ample, as to game laws (see chap. 77, New York 
Laws of 1902). It may be that some limita- 
tions excluding recognition of divorces obtained in 


be recognized as 


reason why it 


has 


the laxer States would be proper, but the general 
position of New York is indefensible. 

The decision in People, ete., v. Baker, 76 N. Y. 
78, refers to and very unsatisfactorily disposes of 
the question raised by the anomaly in New York 
law (pp. 87, 88).”—N. Y. Law Journal. 





Among the Late Decisions. 

The owner of a right of way across another’s farm 
is held, in Sehmidt v. Brown (Tll.), 11 L. R. A. (N. 
8.) 457, to have a right to remove gates placed across 
it by one who purchased the servient estate with 
notice of the way as it existed on the ground, and of 
the claims of the dominant owner with respect to it. 


That ejectment will not lie for an incorporeal right 
or easement to use land as a publie park is declared 
in Canton Co. v. Baltimore (Md.), 11 L. R. A. (N. 


8.) 129, 








One maintaining an uninsulated electric wire near 
a bridge pier is held, in Graves v. Washington Water 
Power Co. (Wash.), 11 L. R. A. (N. 8S.) 452, not to 
be bound to anticipate that, because of the attractive 
character of the pier and the birds found there, 
children may climb the pier and come in contact 
with the wire, and to take precautions to guard 
against injury to them. 


The power of eminent domain conferred by statute 
on public service corporations organized to furnish, 
“by whatsoever * electric power for public 
use, is held, in Minnesota Canal & P. Co. v. Pratt 
(Minn.), 11 L. R. A. (N. 8.) 105, to be properly 
aid of the construction of canals and 
reservoirs to be used to create and distribute electric 
power for general use. 


means,’ 


exercised in 


The right to set off special benefits, in proceedings 
to condemn a right of way for a railroad company, 
against the value of the part taken and damages 
shown to have acerued to the remainder, is sustained 
in Mantorville R. & T. Slingerland (Minn.), 
HL KR. A. 8. BS.) 


cm 
277. 
Declarations and admissions of a person since de- 
ceased, made ante litem motam, respecting the date 
of his birth, are held, in Taylor v. Grand Lodge, A. 
O. U. W. (Minn.), 11 L. R. A. (N.S.) 92, to be ad- 
mnissible in evidence against his beneficiary, in an 
action to mutual benefit certificate 
issued to him in his lifetime, in which the defense 
interposed is that a false date of birth was given in 


recover upon a 


the application for membership, the basis for the in- 
surance. 


In a suit by a customer against a bank to recover 
damages for the wrongful dishonor of his cheek, evi- 
dence relating to the customer’s financial credit and 
standing is held, in Hilton v. Jesup Banking Co. 
(Ga.), 1] L. R. A. (N. S.) 224, to be admissible, 
although there be no claim for special damages. 


The presumption of undue influence in case of gifts 
from a man to his mistress is held, in Platt v. Eliag 
(N. Y.), 11 L. R. A. ( N.S.) 554, to be one of fact. 


That an appellate court will not take judicial no- 
tice of the record of an appeal pending before it, in 
another suit between the parties to the action, in 
which it is requested to do so, is declared in Murphy 
v. Citizens’ Bank (Ark.), 11 L. R. ‘A. (N. S.) 616. 


That one executor will not, in an accounting be- 
tween themselves, be charged for losses caused by the 
negligent management by his co-executor of a portion 
of the estate which was turned over to him to care 
for, is declared in Cheever v. Ellis (Mich.), 11 L. R. 
A. (N. S.) 296. A note to this case reviews the 
other authorities on liability of co-executor for de- 
fault of one permitted to manage estate. 
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The right to a writ of habeas corpus to secure the 
release of a prisoner who, after having been dis- 
charged by a court for want of prosecution within the 
time fixed by statute, is retained in custody under a 
second indictment for the same offense, is sustained 
in People ex rel. Nagel v. Heider (Tll.), 11 L. R. A. 
(N, S.) 257. 


The right of the courts, in a habeas corpus pro- 
ceeding to secure the release of one arrested as a fu- 
gitive from justice, to inquire into the legality of the 
indictment or complaint upon which the requisition 
is based, is sustained in Re Waterman (Nev.), 11 L. 
R. A. (N. 8S.) 424. 


The power of the Legislature to make the giving 
of written notice to the municipal authorities of the 
defective condition of a street prior to the happening 
of an accident a condition precedent to holding the 
municipality liable for injuries caused by such de- 
fect is sustained in MacMullen v. Middletown (N. 
Y.), 11 L. R. A. (N. S.) 391. 


Requiring tracks of a railroad company which are 
properly in a publie street to be elevated on a solid 
embankment for public protection and welfare, and 
vacating the portion of the street covered by the em. 
bankment, is held, in Weage v. Chicago & W. T. R. 
Co, (Ill), 11 L. R. A. (N. 8S.) 589, not to violate 
the rule that municipal corporations have no author- 
ity to vacate or destroy streets for the benefit of pri- 
vate individuals and corporations; and therefore it is 
held that such acts do not cause a reversion of the 
street to those who dedicated it to public use, or to 
abutting owners, or entitle them to enjoin the rail- 
road company from trespassing on the land, although 
the embankment will exclude the public from all use 
of the street. 


A lease of a homestead for a period of five years 
is held, in Kloke v. Wolff (Neb.), 11 L. R. A. (N. S.) 
9, to be a conveyance within the meaning of the 
statute, and to void, unless executed 
knowledged by both husband and wife. 


be and ue 


A trustee who has sold the trust property, through 
an intermediary,.to his wife is held, in Atkins y, At- 
kins (Mass.), 11 L. R. A. (N. S.) 273, to have no 
right to maintain an action against her to compel 
payment of the purchase money. 


Where a man, after abandoning his wife, dies do- 
miciled in another State, leaving credits in the State 
of her domicil, it is held, in Jones v. Layne (N. C.), 
11 L. R. A. (N. S.) 361, that they may be applied 
by its courts to her statutory year’s support accord- 
ing to its laws; and that the fiction that her domicil 
and the situs of his assets are in the State of his 
domicil will not apply. 


To establish a gift by a husband to a wife of jew- 
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elry purchased by him as an investment for their 
joint benefit and also for the purpose of ornamenting 
the wife on suitable occasions, it is held, in Farrow y, 
Farrow (N. J. Err, & App.), 11 L. R. A. (N. §) 
389, that a delivery of the property to her by the 
husband, with the intention of divesting himself of 
all dominion and control of it, and of vesting title 
in her, must be clearly shown. 


The right to an injunction to restrain intereference 
with one’s rights under a contract is sustained jp 
Beekman v. Marsters (Mass.), 11 L. R. A. (N.§) 
201, where it is shown that damages will not afford 
an adequate remedy. 


The right to an injunction to restrain the owner 
of vacant property from permitting it to be used as 
a playground, merely because persons using it bat 
balls onto adjoining property and commit trespasses 
in reclaiming them, is denied in Spiker v. Eikenberry 
(Iowa), 11 L. R. A. (N. 8S.) 463. 


A minority stockholder of a corporation at whose 
instance the directors have instituted an action in 
the name of the corporation against a lessee of its 
property for an accounting, is held, in Gray v. South 
& N. A. R. Co. (Ala.), 11 L. R. A. (N. S.) 581, to 
have no right to maintain a suit in another court of 
co-ordinate jurisdiction to secure the accounting and 
to enjoin the prosecution of the former suit, al- 
though the directors are unfit to manage and conduct 
the suit, 


An insurance company which has paid to a mort- 
gagee the amount of its debt after the destruction 
of the insured property by fire is held, in Gillaspie 
v. Scottish Union & Nat. Ins. Co. (W. Va.), 11 L. R. 
A. (N. 8S.) 143, to be entitled to be subrogated to 
the rights of the mortgagee in accordance with a 
stipulation in the policy, where the mortgagor had 
forfeited his rights thereunder by reason of change 
of title without notice, and by failure to fulfil any 
of the requirements of the policy. 


An insurance company which, in order to avoid 
suit, pays the amount of a policy on the life of one 
who has disappeared, upon demand of those entitled 
to recover in case of his death, is held, in New York 
L. Ins. Co. v. Chittenden (Towa), 11 L. R. A. (N. 
S.) 233, to be bound by its election, and to have no 
right to demand a return of the amount upon the re- 
appearance of the insured. 


The statute of limitations is held, in State Medi 
cal Examining Board v. Stewart (Wash.), 11 L. R. 
A. (N. S.) 557, not to apply to a proceeding to re- 
voke a license to practice medicine, under a statute 
authorizing such revocation for dishonorable conduct, 
and providing that conviction of any offense involv- 
ing moral turptitude shall constitute dishonorable 
conduct, since the statute constitutes merely a rule of 
evidence. 





those | 


—_—- 


All ¢ 
dresse 
All let 
busine 
JOUR! 





Subs 
Single 


— 


—_— 


fect 
rece 
ton 
Sou 
jur 
It 
pre 
occ 
stre 
ity 
her 
of 
tio) 
cou 


int 


] 
lo 





